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Dear Chairman Rubio, Ranking Member Cardin, and Members of the Committee:
Thank you for the opportunity to submit written testimony for consideration in
connection with the Committee’s hearing on Noncompete Agreements and American Workers.
And, thank you for the bipartisan work the Committee is undertaking toward finding a consensus
noncompete bill.
I offer this testimony to provide what I believe is important background, as well as a
perspective not articulated during the November 14, 2019 hearing, and to offer practical tools to
balance the real-world interests and impacts for the employees, the former employers, and the
new employers.
In sum, my testimony below covers four topics:
1.
2.
3.
4.

My background in brief, offered for the purpose of enabling the
Committee to evaluate the utility of my testimony.
The purpose and practicalities of noncompetition agreements.
Common misconceptions about the use, enforcement, and impact of
noncompetes.
Recommendations for a fair approach, consistent with the outcomes in
approximately 29 states across the country that have recently been
engaged in reevaluating their noncompete laws.
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1. MY BACKGROUND
I have been a litigation attorney for 30 years. I have represented employees and
employers (from “mom and pop” shops to Fortune 50 companies) in countless trade secrets and
noncompete matters. For the past decade, I have also taught the course, Trade Secrets and
Restrictive Covenants, at Boston University School of Law.
I advised several Massachusetts legislators on, and drafted most of the language in, the
new Massachusetts noncompete law, and assisted those legislators with, and revised some of the
language in, the new Massachusetts trade secrets law. In 2016, I was invited to the White House
to participate in the working group discussions that led to the development by the White House
of a Call to Action on noncompetes.1
I authored the book, Trade Secrets Law for the Massachusetts Practitioner (1st ed.
MCLE, Inc. 2019)2 (covering trade secrets nationally, with a focus on Massachusetts law), and
the book, Negotiating, Drafting, and Enforcing Noncompetition Agreements and Related
Restrictive Covenants (5th ed., MCLE, Inc. 2015)3 (covering Massachusetts noncompete law).
In addition, I created my firm’s widely-used 50 State Noncompete Survey4 and 50 State
Trade Secrets Comparison Chart,5 the former of which was relied upon by the United States
Department of the Treasure Office of Economic Policy’s report, “Non-compete Contracts:
Economic Effects and Policy Implications”6 (referenced during the Committee’s November 14
hearing), and by the White House in connection with the Call to Action and related report.

1

https://obamawhitehouse.archives.gov/sites/default/files/competition/noncompetes-calltoactionfinal.pdf.

2

https://www.mcle.org/product/catalog/code/2190643B01.

3

http://www.mcle.org/product/catalog/code/2150503B05.

4

https://www.beckreedriden.com/50-state-noncompete-chart-2/. (For the Committee’s convenience, I
have attached a copy of this chart as “Attachment A” to this testimony.)

5

https://www.beckreedriden.com/trade-secrets-laws-and-the-utsa-a-50-state-and-federal-law-surveychart/. (For the Committee’s convenience, I have attached a copy of this chart as “Attachment B” to
this testimony.)

6

https://www.treasury.gov/resource-center/economic-policy/Documents/UST%20Noncompetes%20Report.pdf.
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Finally, I monitor changes to noncompete and trade secrets laws around the country, as
detailed on the blog, Fair Competition Law.7
To be clear, I am not an economist, nor have I researched the theoretical economic effects
– pro or con – of noncompetes. I have, however, read many of the studies on the subject,
including many written by two of the leading researchers in the field, Evan Starr,8 Assistant
Professor at the Robert H. Smith School of Business of the University of Maryland (who testified
at the November 14 hearing) and Matt Marx,9 Associate Professor at the Questrom School of
Business of Boston University. I have also seen first hand (through helping many hundreds of
clients) the benefits and detriments of the use of noncompetes.
2. THE PURPOSE AND PRACTICALITIES OF NONCOMPETITION AGREEMENTS
What Noncompetition Agreements
Are And How They Are Used
Noncompetition agreements (colloquially referred to as “noncompetes”) are, in their most
basic form, a particular type of restrictive covenant that imposes restrictions on the competitive
conduct of an employee following the end of the employment relationship.10 Under all
applicable laws, they must be reasonable in time (typically one to two years, depending on the
state), space (the territory in which the employee is restricted), and scope (the nature of the work
that the employee is prohibited from engaging in during the restricted period).
Noncompetes are generally disfavored in the law, and, as a result, unlike most contracts,
they are reviewed by courts for reasonableness. Specifically, in all states permitting
noncompetes, courts review the reasonableness of the restraint, balancing the interests of the
particular employee against the interests of the particular employer in the particular case.
The interests of the employer that a court may take into account are typically
circumscribed by law.11 While state laws vary to some degree, the protection of trade secrets is a
7

https://www.faircompetitionlaw.com.

8

https://www.rhsmith.umd.edu/directory/evan-starr.

9

https://www.bu.edu/questrom/profile/matt-marx/.

10

While noncompetes can arise in many contexts, the focus of the Committee is on noncompetes used
between employers and employees, and accordingly, my testimony is focused exclusively on those.

11

There was some question at the hearing about whether most states have rules governing noncompetes.
The answer is that they all do. Of the 47 states that allow the use of employee noncompetes (i.e.,
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fundamental protectable interest in all states that permit the use of employee noncompetes.12
(See below for an explanation of the relationship among trade secrets, nondisclosure agreements,
and noncompetition agreements.)
Other well-recognized employer interests include the protection of customer goodwill
developed by the company (through the work it pays its employees to perform). This interest is
frequently relied up by staffing companies and other companies with sales teams to protect their
continued relationships with their customers. Unlike in the context of trade secrets, where “a
secret once lost is . . . lost forever” (FMC Corp. v. Taiwan Tainan Giant Indus. Co., Ltd., 730
F.2d 61, 63 (2nd Cir. 1984)), and policing a former employee’s conduct is quite difficult,
nonsolicitation agreements13 are often reasonably effective at achieving their purpose, without
the need for the additional restrictions associated with noncompete agreements. Indeed, many
judges will not enforce a noncompete against a salesperson absent some other wrongdoing by
that person.
The Status Of Noncompete
Reform Efforts Around The Country
Over just the past several years, bills to modify noncompete laws have been introduced in
no fewer than 29 states.14 Nineteen of those states have enacted legislation modifying their
states other than California, Oklahoma, and North Dakota), 21 of them have statutes supplemented by
common law, while the rest rely on common law that generally follows the Restatement (Second) of
Contracts, § 188.
12

Only three states prohibit employee noncompetes generally: California, Oklahoma, and North
Dakota. (Contrary to frequent confusion, Montana does not ban employee noncompete agreements.
See Wrigg v. Junkermier, Clark, Campanella, Stevens, P.C., 362 Mont. 496, 503-07 (Mt. Sup. Ct.
2011).)

13

Nonsolicitation agreements prevent for a specific term (typically one to two years) an employee from
soliciting, and sometimes from working with, customers with which they worked while at their
former employers or about which they acquired confidential information through their prior
employer.

14

To address an issue raised during the hearing, not only are states looking at noncompete laws, but the
surge is likely the result of a confluence of many factors, including the following: Oregon had
changed its noncompete law in 2008, as the Great Recession was just beginning. Then, in 2009,
Massachusetts began a nearly ten-year journey to update its noncompete laws, starting with the filing
of two separate, unrelated bills by Representative Lori Ehrlich and now Senator (then Representative)
Will Brownsberger in response to matters brought to their attention. One of those bills was a
proposed ban noncompetes and the other to modify the law. The proposed ban in particular caught
the attention of the media. Shortly thereafter, Georgia had a state-wide referendum to modify its
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preexisting noncompete laws (seven this year alone), some strengthening noncompetes, other
making it harder to enforce them.15 Of those 19 states, seven have banned noncompetes for lowwage workers (with varying methods of determining who qualifies for the exemption).16
While many of the states have considered noncompete bans similar to the Field Code17
adopted in California,18 North Dakota,19 and Oklahoma,20 not a single state has done so.21
Rather, each state has evaluated the diverse needs of its workforce and industries, and reached a
balance of interests that it determined appropriate for its population. Hawaii, for example, in
2015, banned the use of noncompetes for workers in the technology field. Yet, no other state
followed its lead.
Discernable Trends in Noncompete Practice
Over the past decade, the number of reported decisions (i.e., published rulings by judges)

noncompete laws – making noncompetes more enforceable in that state, which also caught the
attention of the media. But, perhaps most influential, starting around 2014, noncompetes began
getting substantial media attention following the firestorm created when a sandwich chain, Jimmy
John’s, was revealed to have been requiring its sandwich makers to sign noncompetes. In addition, as
Professor Starr mentioned during the November 14 hearing, research into the potential impacts of
noncompetes was accelerating around the same time.
15

The states are Alabama, Arkansas, Colorado, Connecticut, Florida, Hawaii, Idaho, Illinois, Maine,
Maryland, Massachusetts, Nevada, New Hampshire, New Mexico, Oregon, Rhode Island, Utah,
Washington, and West Virginia.

16

Those states are Illinois, Maine, Maryland, Massachusetts, New Hampshire, Rhode Island, and
Washington.

17

https://www.britannica.com/topic/Field-Code.

18

California’s ban went into effect in 1872. See Edwards v. Arthur Andersen LLP, 44 Cal.4th 937, 945
(2008).

19

North Dakota’s ban went into effect in 1865 (before North Dakota was even a state). See Werlinger
v. Mutual Service Cas. Ins. Co., 496 N.W.2d 26 (N.D. 1993).

20

Oklahoma’s ban went into effect in 1890 (before Oklahoma was a state). See Noncompetes in
Oklahoma Mergers and Acquisitions, 88 Oklahoma Bar Journal 128, at n.2 (Jan. 21, 2017).

21

The last time a complete ban on employee noncompetes was adopted was in 1892 (in Oklahoma).
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involving noncompetes has largely remained the same22 despite the growing workforce23 and
perhaps somewhat increased number of job changes per capita.24 This leveling in numbers may
suggest that fewer noncompetes are being used, are being enforced, or both.
In contrast, trade secrets litigation has increased substantially during that same period.25
And, perhaps not surprisingly, the most trade secrets litigation occurs in California, perhaps
suggesting that trade secrets litigation is being used as a substitute for the unavailable tool of a
noncompete.26
The Relationship Among Trade Secrets,
Nondisclosure Agreements, and Noncompetes
Trade Secrets Law: Trade secrets are information having economic value derived from
the fact that they are secret – and they must have been the subject of reasonable efforts to
maintain secrecy. Trade secrets are protected by state trade secrets laws and, as of May 11,
2016, by federal law as well.
Information failing to qualify as a trade secret is not protectable under trade secrets laws
– state or federal. But, just because the information does not qualify as a trade secret, does not
mean that it is not important to the business.
For example, a significant source of disagreement in trade secrets lawsuits is customer
information (often complete or partial customer lists). Some states include customer information
or customer lists in the definition of trade secrets. See Attachment B. Others do not. Id. In the
states that do not, the threshold battle typically involves whether the customer information can
even be a trade secret. And, even when it can be a trade secret, parties still argue over (among
other things) whether the particular customer information is a trade secret. The ease or difficulty
22

https://www.faircompetitionlaw.com/2019/09/30/new-trade-secret-and-noncompete-case-growthgraph-updated-september-29-2019/.

23

https://fred.stlouisfed.org/series/CLF16OV.

24

How Many Times Will People Change Jobs? The Myth of the Endlessly-Job-Hopping Millennial, by
Jeffrey R. Young (July 20, 2017) (available at https://www.edsurge.com/news/2017-07-20-howmany-times-will-people-change-jobs-the-myth-of-the-endlessly-job-hopping-millennial).

25

https://www.faircompetitionlaw.com/2019/09/30/new-trade-secret-and-noncompete-case-growthgraph-updated-september-29-2019/.

26

https://www.faircompetitionlaw.com/2017/06/25/california-trade-secrets-litigation-supplantsnoncompete-litigation/.
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of compiling the information and the reasonableness of the efforts taken to maintain their secrecy
are also frequent battleground in these cases.
One of the most nuanced issues in trade secrets law is how to handle the fact that trade
secrets can often be retained in a person’s memory. As a general matter, the mere fact that
information is lodged in someone’s head does not strip it of its trade secret qualities or the
available protections. The secret formula to Coca-Cola is an example. There are reportedly only
two people in the world who know it – and, they know all of it, not just a portion of it.27 And,
neither can lawfully disclose it to PepsiCo (or anyone else).
A mundane example of how this issue can present a significant threat to a company
unable to use a noncompete is a Chief Marketing Officer (CMO) who worked on the company’s
strategic plan and then leaves for a competitor to be its CMO, developing its strategic plan. The
information the CMO knows about the former employer’s plans will necessarily inform
decisions about the new employer’s plan. How can the CMO avoid taking advantage of the
weaknesses in the prior employer’s strategy as he or she sets the course for the new company?
Similarly, how could he or she not use his or her knowledge to avoid getting tripped up by the
strengths of the former employer’s plan as he or she maps out the new company’s plans?
Another type of information presenting the same problem is the so-called “blind alley”
(or “negative information”), i.e., information that was considered and rejected on the path to
finding the right solution. The product WD-40 provides a good example. WD-40 is the
lubricant that unsticks things and fixes squeaks.28
WD-40 stands for “Water Displacement perfected on the 40th try.” Anyone setting out to
create a similar product would benefit from knowing the rejected formulas. And, someone who
knows those failed efforts would not blindly recreate them (knowing they will fail) if they
were attempting to make their own similar product; they would reject them out of hand, thereby
saving substantial research and development efforts and cost.
Despite all of this, many states will allow the Coca-Cola executives who know the secret
formula to work on Pepsi’s secret formula, the CMO to work on the new employer’s strategic
plan, and the WD-40 chemist to work on the new competitive product. And, sometimes the

27

https://www.snopes.com/fact-check/coca-cola-fomula/?collection-id=209643.

28

As they say on their website, “You need only two things in life: duct tape and WD-40; if it moves and
shouldn’t, use duct tape, if it doesn’t move and should, use WD-40.”
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same result obtains even if the former employee demonstrably stole information on his or her
way out the door.
Nondisclosure Agreements: Nondisclosure agreements (NDAs) (sometimes called
“confidentiality agreements”) are agreements by which someone (frequently an employee or
business partner) promises not to use or disclose the other party’s information. These
agreements are a near-universal predicate to a company’s ability to protect its trade secrets and
other confidential information.
NDAs serve multiple important purposes, among them, putting employees on notice that
the company has information that may be confidential in general, and identifying for the
employee particular types of information that the company, in fact, considers confidential. Also,
nondisclosure agreements are an important building block in the company’s overall efforts to
take (and ability to demonstrate that it has taken) reasonable measures to protect its information,
including information that does not qualify as a trade secret. They also provide a breach of
contract remedy for the taking of company information – though only to the extent not
preempted by trade secrets laws.
Like trade secrets laws, NDAs do not prevent an employee from working for a
competitor, even in the situations described above (involving the CEO, CMO, and chemist).
While courts will typically order the return of information, they will rarely prevent employees
from working for the competitor, thereby leaving the former employer to police the former
employee’s conduct (i.e., use of its trade secrets) without the tools necessary to do so (i.e., the
former employer has no ability to know what the employee is doing until, in the worst case, it is
too late, and the former employee has used the information).
Noncompetes: Noncompete agreements prevent this scenario. Specifically,
noncompetes operate to prevent an employee from taking a role with a competitor that would put
the former employer’s trade secrets and other confidential business information squarely at risk
of being used or disclosed.29

29

As noted above, states vary on the other interests that can be protected through noncompete
agreements. See also Attachment A.
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3. COMMON MISCONCEPTIONS ABOUT THE USE, ENFORCEMENT, AND
IMPACT OF NONCOMPETES30
A very common misconception about noncompetes is that they prevent employees from
working. They do not. Employees are always free to use their general skill and knowledge. For
example, Coca-Cola’s CEO can be the CEO at any company that does not compete with Cocathe Cola Company. The CMO described above can be a CMO at any company that does not
compete with his former employer. And, the chemist described above can be a chemist working
on something other than a product competitive with WD-40. What they cannot do is use their
former employer’s trade secrets on behalf of a new employer. Yet that is what is routinely
happening. (See below.) This is what noncompetes are necessary to prevent. They prevent only
unfair competition, not fair competition. (The problem is the abuses, which are addressed
below.)
Another very common misconception about noncompetes is that they are being used with
increasing frequency. We do not actually know if that is true. As noted above, we do know that
the number of reported judicial opionins concerning noncompetes (which can serve as a proxy
for the use and enforcement of noncompetes) has remained roughly stagnant during the last
decade. But, because noncompetes certainly appear (anecdotally) to be more widely used than in
the past,31 many have seized on the perception that employers are increasingly using
noncompetes for lower level employees, and have correlated that with slow wage growth since
the Great Recession, blaming the latter on the former. However, we do not actually know if
either of those assertions is true.
As to whether that use has been increasing, there simply are no longitudinal studies (of
which I am aware) that have found that the use of noncompetes has risen over the years. We
know only that, as Professor Starr explained, “roughly 18 percent of the U.S. workforce [was]
bound by a non-compete [in 2014]. Among low-skill workers, . . . without a college degree, it’s

30

A more detailed discussion of the misplaced assumptions about the impact of noncompetes and a
discussion of the limited research available to date is set forth in “Misconceptions In The Debate
About Noncompetes,” Law360, July 8, 2019 (reprinted on Fair Competition Law as “Correlation
Does Not Imply Causation: The False Comparison of Silicon Valley and Boston’s Route 128,”
available without subscription here: https://www.faircompetitionlaw.com/2019/07/09/correlationdoes-not-imply-causation-the-false-comparison-of-silicon-valley-and-bostons-route-128/).

31

https://www.treasury.gov/resource-center/economic-policy/Documents/UST Non-competes
Report.pdf.
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about 15 percent.”32 But, we also know that the use of noncompetes dates back at least
to medieval times,33 when master craftsmen tried to restrain their apprentices from using the
skills the masters taught them. And, a century ago, noncompetes were already being used for
low-wage workers.
As to the effects on wages, we do not know whether there is something about the way
noncompetes have been used recently that has stifled wage growth. However, slow wage growth
has apparently been a persistent problem for at least the last 50 years – not just since the Great
Recession or concomitant supposed increase in use and abuse of noncompetes.34 And, reports
this year indicate that wages have in fact picked up more recently.35
In sum, we do not know for sure how noncompete use has changed over years, and we
cannot pronounce noncompetes to be the cause of slow wage growth.
Other misconceptions include what a noncompete is. Oftentimes people believe that they
are bound by noncompetes, when in fact they are not, but instead have agreed only to
nondisclosure or nonsolicitation covenants. (This confusion is a potential foundational problem
in some of the data used to assess the effects of noncompetes.)
A related misconception that arises occasionally is that union workers are required to sign
noncompetes. Outside of the context of professional athletes and certain media professionals,
they are rarely a part of a union contract. Rather, union members are sometimes bound by
restrictions on their competitive activities during their employment – again demonstrating some
of the confusion concerning what restriction has been agreed to.

32

https://www.npr.org/2016/11/07/501053238/study-finds-many-companies-require-non-competeclauses-for-low-wage-workers.

33

https://www.npr.org/2016/11/07/501053238/study-finds-many-companies-require-non-competeclauses-for-low-wage-workers.

34

America’s slow-motion wage crisis, by John Schmitt, Elise Gould, and Josh Bivens (Sept. 13, 2018)
( https://www.epi.org/publication/americas-slow-motion-wage-crisis-four-decades-of-slow-andunequal-growth-2/.

35

See Why Wages Are Finally Rising, 10 Years After the Recession, by Ben Casselman, The New York
Times (May 2, 2019) https://www.nytimes.com/2019/05/02/business/economy/wage-growtheconomy.html; U.S. labor costs rise in third quarter, Reuters (October 31, 2019)
https://www.reuters.com/article/us-usa-economy-costs/u-s-labor-costs-rise-in-third-quarteridUSKBN1XA1PC.

The Honorable Marco Rubio
The Honorable Ben Cardin
November 28, 2019
Page 11 of 15
The Abuses Define The Problem
Noncompete agreements are not inherently the problem. As explained above, contrary to
much of the colloquial commentary, noncompete agreements cannot (lawfully) be used to
prevent an employee from using his or her general skills and knowledge, or prevent any other
fair competition. However, it is the abuses that capture the headlines and drive an overreaction
that would potentially undo nearly 200 years of developed law in the country.
Those abuses are primarily the use of noncompetes for low-wage and healthcare workers,
the lack of advance notice given to employees that they will be required to sign a noncompete,
and the use (and overly aggressive enforcement) of overly restrictive agreements. Each can be
reined in. (See Recommendations For A Fair Approach, below.)
The Abuses – Not The Legitimate Uses – Should Be Curbed
Noncompetes are an important tool in the protection of trade secrets. They offer the
protection that trade secrets law and nondisclosure agreements do not. Specifically, they protect
against the greatest potential threat to trade secrets: when employees move to a competitor.
When employees change jobs, up to 72 percent of them take – and are willing to use –
their employer’s trade secrets.36 Similarly, as reported on CBS Money Watch, “The U.S.
Chamber of Commerce estimates that 75% of employees steal from the workplace and that most
do so repeatedly.”37
The economic consequences of this are enormous. The Center for Responsible
Enterprise and Trade (CREATe.org) and PricewaterhouseCoopers estimate that the cost of trade
secret misappropriation is between one and three percent of U.S. GDP, possibly costing U.S.
companies as much as $480 billion per year. Indeed, the threat to the economy and the
innovation reflected in our trade secrets is so great that it led to the passage of the Defend Trade
Secrets Act of 201638 (establishing a federal private right of action for trade secret
misappropriation).

36

https://datasecurity.dell.com/wp-content/uploads/2017/09/Dell-End-User-Security-Survey-2017.pdf.

37

http://www.cbsnews.com/news/employee-theft-are-you-blind-to-it/.

38

https://www.congress.gov/bill/114th-congress/senate-bill/1890/text.
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Noncompetes are an important tool to meaningfully protect against such losses. Indeed,
one study suggests that 85 percent of trade secret thefts are committed by either an employee or a
party to a contract.39
Accordingly, with so much focus on the risks posed to companies’ trade secrets by the
movement of employees, there is a bit of cognitive dissonance in the rush to ban noncompetes,
which are oftentimes the best tool to prevent that very risk.
Unintended Consequences
Before considering the remedies, it is also important to understand the other, lessobvious, potential unintended consequences of significant changes in the law (beyond those
necessary to curb the abuses), including, for example, significantly increasing the likelihood that
trade secrets will be unlawfully taken to a competitor and increasing the volume of more-costly
trade secrets litigation.40
Further, a ban may be ill-advised in light of a recent study that concluded, “[E]mployees
[subject to noncompetes] . . . tended to be more productive, take fewer risks and align their
behaviors with the goals of their employers” (at least in the mutual fund industry).41
A ban would also harm other theorized positive aspects of noncompetes, including, that
employees “presented with a noncompete before accepting the associated job offer earn 9.7%
higher wages, receive 11% more training, and are 6.6% more satisfied in their job than those not
bound by noncompetes.”42
Accordingly, the response to the abuses should be proportional, and understand that
reliance on early stage empirical evidence and faulty assumptions to change noncompete laws to
39

A Statistical Analysis of Trade Secret Litigation in Federal Courts,” by David Almeling, Darin
Snyder, Michael Sapoznikow, Whitney McCollum, and Jill Weader (2010), available at
https://www.tradesecretsandemployeemobility.com/files/2014/05/Statistical-Analysis-of-TradeSecret-Litigation-in.pdf

40

California Trade Secrets Litigation Supplants Noncompete Litigation,
https://www.faircompetitionlaw.com/2017/06/25/california-trade-secrets-litigation-supplantsnoncompete-litigation/.

41

https://news.ku.edu/2019/03/25/study-finds-non-compete-clauses-affect-how-employees-behavebenefit-employers.

42

Noncompetes in the U.S. Labor Force, by Evan Starr, J.J. Prescott, and Norman Bishara (August 30,
2019), available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2625714.
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match California, Oklahoma, and North Dakota is, in the end, not only unnecessary, it may be
counterproductive.
Indeed, small companies are likely to suffer the most, as they often only have one trade
secret that forms the basis of their value, but cannot afford costly trade secrets litigation when
their people leave to go to competitors or are lured away by larger companies that can easily take
the trade secrets. We heard many small companies raise that and similar concerns during the
Massachusetts hearings and research. In particular, one concern that is often overlooked is that
some small business owners have invested their entire life savings in the company, and if they
cannot prevent a former employee from working in a competitive role that threatens the
existence of the company, their savings, their livelihood, and the remaining employees’ jobs, will
all be lost.
Further, employers (who can afford it) will always find other means (potentially more
detrimental) to try to protect themselves. For example, in addition to being able to obtain narrow
post-employment restraints from the federal courts in California (at least until 2008, when the
California Supreme Court held that that practice violated California’s ban), some employers had
entered into tacit agreements to not poach employees from each other. (This practice is on the
decline, following United States Department of Justice antitrust enforcement actions and the
2016 Antitrust Guidance For Human Resource Professionals43 issued jointly by the Department
of Justice and Federal Trade Commission.)
4. RECOMMENDATIONS FOR A FAIR APPROACH
Based on the November 14 hearing, it appears that the Committee is seeking input into
what an effective consensus law might look like. As a starting point, I note that the Committee’s
investigation is an undertaking a very thoughtful approach, much like those that have been
occurring around the country for the past decade or so, the result of which has been to reject the
Field Code-type, full noncompete ban.
Given all of the above, if the Committee determines that noncompete contracts are an
appropriate subject of federal regulation, I recommend the following two broad categories of
changes:

43

https://www.justice.gov/atr/file/903511/download.
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A. Fairness and Transparency
There are several changes that would balance the playing field and ensure fairness. They
are as follows:
•

A ban on noncompetes for low-wage workers (defined as employees
who are not exempt under the Fair Labor Standards Act). There is
rarely a need for such workers to be bound by noncompetes, and even
when the need exists, the potential detriment to such workers will
typically outweigh that risk (unless they have stolen trade secrets).

•

A ban on noncompetes for medical professionals, given the
overriding interests of patients to have the right to choose their
healthcare providers.

•

Require advance notice that a noncompete will be required.44 As
Professor Marx has observed, “If it were the case that workers made
fully informed decisions about signing a non-compete and could
negotiate higher compensation in exchange for doing so, these
agreements could be valuable for both workers and firms.”45 For
example, noncompetes should always be included with any formal
offer of employment.

B. Limited Use To Only When Necessary
Recognizing that noncompetes are an important tool in the protection of trade secrets
(and other business interests recognized by many states), the following changes would allow the
agreements to used only where needed and only in a non-overreaching way.
•

Mandate the so-called “purple pencil” to address overly broad
noncompetes. States take one of three general approaches to overly
broad noncompetes: reformation (sometimes called “judicial
modification,” in which the court essentially rewrites the language to
conform the agreement to a permissible scope); blue pencil (in which

44

This concern was raised at the hearing through the discussion that noncompetes are usually not freely
negotiated and employees often first learn of them when they show up for work.

45

The Chilling Effect of Non-Compete Agreements, by Matt Marx and Ryan Nunn (May 20, 2018)
https://econofact.org/the-chilling-effect-of-non-compete-agreements (emphasis added).
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the court simply crosses out the offending language, leaving the
remaining language enforceable or not); and red pencil (also referred
to as the “all or nothing” approach, as its name implies, requires a
court to void any restriction that is overly broad, leaving nothing to
enforce). Although in its new law, Massachusetts retained the
reformation approach (which it the majority of states have historically
used), an equitable, middle-ground approach (which one senator
named the “purple pencil”) is a hybrid of the reformation and red
pencil approach, requiring courts to strike the noncompete in its
entirety unless the language reflects a clear intent to draft a narrow
restriction, in which case the court may reform it.
•

Provide for “springing” (or “time-out”) noncompetes. To encourage
employers to limit their use of noncompetes, they must have a clear
and viable remedy when employees violate other, less-restrictive
obligations such as nondisclosure agreements and nonsolicitation
agreements, misappropriate trade secrets, or breach their fiduciary
duties to the company. In Massachusetts, the new noncompete law
expressly allows a court to, in effect, create a noncompete for someone
engaged in this unlawful conduct. We colloquially refer to these
as “springing noncompetes” (or sometimes “time out” noncompetes)
because they are not required of the employee in the first instance, but
are only activated if the employee engages in otherwise unlawful
behavior.

Again, thank you for the opportunity to provide this testimony and for taking on such an
important and fraught issue. I am prepared to appear and testify live before the Committee,
should the Committee so desire. I also offer any other assistance that the Committee may find
helpful, include drafting language for an amended bill, should the Committee be so inclined.
Respectfully submitted,

Russell Beck
Attachments
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Employee Noncompetes
A State by State Survey

State

Alabama

Alaska

Arizona

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Yes.
Ala. Code §§
8-1-190-197
(§ 8-1-1
repealed
effective
1/1/2016 )

Protectable / Legitimate
Interests
Trade secrets; confidential
information; commercial
relationships or contacts with
specific prospective or existing
customers, patients, vendors, or
clients; customer, patient, vendor, or
client goodwill; specialized and
unique training involving substantial
business expenditure specifically
directed to a particular agent,
servant, or employee (if identified in
writing as consideration for the
restriction).

Must be in writing, signed by all parties,
and be supported by adequate
consideration. Must preserve a
protectable interest. A two-year
restriction is presumptively reasonable.
Employee has burden of proving undue
hardship, if raised as a defense.
Professionals

Yes (preamendment)

Reformation

Yes, likely
(preamendment)

Yes

Trade secrets; intellectual property;
customer lists; goodwill with
customers; knowledge of his or her
business practices; methods; profit
margins; costs; other confidential
information (that is confidential,
proprietary, and increases in value
from not being known by a
competitor; training and education of
the employer's employees; other
valuable employer data that the
empoyer has provided to an
employee that an employer would
reasonably seek to protect or
safeguard from a competitor in the
interest of fairness.

Factors: limitations in time and space;
whether employee was sole contact
with customer; employee's possession
of trade secrets or confidential
information; whether restriction
eliminates unfair or ordinary
competition; whether the covenant
stifles employee's inherent skill and
experience; proportionality of benefit to
employer and detriment to employee;
whether employee's sole means of
support is barred; whether employee's
talent was developed during
employment; whether forbidden
employment is incidental to the main
employment.

Undecided

Reformation

Undecided

Trade Secrets; Confidential
Information; Customer
Relationships

No broader than necessary to protect
the employer's legitimate business
interest; not unreasonably restrictive;
not contrary to public policy; ancillary to Broadcasters;
another contract.
maybe physicians Yes

Blue Pencil

Undecided

Permitted

Yes
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Exemptions

-

Employee Noncompetes
A State by State Survey

State

Permitted

Protectable / Legitimate
Interests

Standards

Trade secrets; intellectual
property; customer lists;
goodwill with customers;
knowledge of business
practices; methods; profit
margins; costs; other
confidential information (that
is confidential, proprietary,
and increases in value from
not being known by a
competitor); training and
education; other valuable
employer data (if provided to
employee and an employer
would reasonably seek to
protect or safeguard from a
competitor in the interest of
fairness).

Limited with respect to time and scope
in a manner that is not greater than
necessary to defend the protectable
business interest of the employer. The
lack of a geographic limit does not
render the agreement unenforceable,
provided that the time and scope limits
appropriately limit the restriction.
Factors to consider include the nature of
the employer's business interest; the
geographic scope, including whether a
geographic limit is feasible; whether the
restriction is limited to specific group of
customers or others; and the nature of
the employer's business. A two-year
restriction is presumptively reasonable
unless clearly demonstrated otherwise.

Arkansas

Yes.
Ark. Code
4-70-207
(effictive
8/6/2015 )

California

No, except
maybe as to
trade secrets.
Cal. Business &
Professions
Code § 16600 Trade secrets

Uncertain status as to trade secrets.

Yes.
Colo. Rev.
Stat.
§ 8-2-113

Must fall within statutory exception
(executive or management employees
and professional staff or to protect
trade secrets or recover cost of
training); be reasonable; and be
narrowly-tailored.

Colorado

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Trade secrets; recovery of
training expenses for shortterm employees.
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Exemptions

Continued
Employment
is Sufficient
Consideration

Various
professionals
(medical,
veterinary, social
workers, others) Yes

-

Physicians
(damages not
barred)

Reformation
(mandatory)

-

Yes

Reformation
Blue Pencil
Red Pencil

-

Reformation

Enforceable
Against
Employees
Terminated
w/o Cause

Undecided

-

Undecided

Employee Noncompetes
A State by State Survey

State

Connecticut

Delware

DC

Florida

Permitted

Protectable / Legitimate
Interests

Standards

Exemptions

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Yes

Trade secrets; confidential
information; customer
relationships.

Factors: time; geographic reach;
fairness of protection afforded to
employer; extent of restraint on
employee; extent of interference with
public interest.

Broadcasters;
security guards;
limited as to
physicians

Yes, likely

Blue Pencil

Yes

Yes

Trade secrets; confidential
information; customer
relationships.

Reasonable in time and geographic
reach; protects legitimate economic
interests; survives balance of equities.

Physicians

Yes

Reformation

Yes

Yes

Trade secrets; confidential
knowledge; expert training;
fruits of employment

Reasonable in time and geographic
area; necessary to protect legitimate
business interests; promisee's need
outweighs promisor's hardship. [Follows
Restatement (Second) of Contracts,
secs. 186-88.]
Broadcasters

Yes (if
employment
continued for
sufficient
duration)

Reformation
or Blue Pencil Undecided

Yes.
Fla. Stat. Ann.
§§ 542.335336

Trade secrets; confidential
business information;
substantial customer
relationships and goodwill;
extraordinary or specialized
training

Mediators;
physician
specialists (where
Legitimate business interest; reasonably they are
necessary to protect legitimate business exclusive in a
interest. [Rebuttal presumptions exist.] county)
Yes

Russell Beck
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Reformation
(mandatory)

Undecided

Employee Noncompetes
A State by State Survey

State

Permitted

Protectable / Legitimate
Interests

Georgia

Yes.
Ga. Const.,
Art. III, Sec.
VI, Par. V(c),
as amended;
OCGA
§ 13-8-53.
[NOTE : Preamendment
law was more
restrictive and
applies to preamendment
agreements]

Proprietary confidential
information and relationships;
goodwill; economic
advantage; time and
monetary investment in
employee's skill and training.

Hawaii

Yes.
Haw. Rev.
Stat. § 480-4

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Trade secrets; confidential
information.

Standards

Not overbroad in time, space, and
scope; interest of individuals in gaining
and pursuing a livelihood; commercial
concerns in protecting legitimate
business interests; public policy.

Reasonable in time, space, scope.
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Exemptions

Employees in a
technology
business
[effective as of
1/1/2015]

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Yes

Blue Pencil
(according to
the Northern
District)

Yes, but it's a
factor to be
considered.

Yes, likely

Reformation

Undecided

Continued
Employment
is Sufficient
Consideration

Employee Noncompetes
A State by State Survey

State

Idaho

Illinois

Permitted

Protectable / Legitimate
Interests

Standards

Exemptions

Non-"key
employees."
("Key
employees" are
those who have
gained a high
level of inside
Reasonable as to duration, geographical knowledge,
area, type of employment or line of
influence,
business, and does not impose a
credibility,
greater restraint than is reasonably
notoriety, fame,
necessary to protect the employer's
reputation or
legitimate business interests;
public persona as
Trade secrets; technologies; reasonable as to covenantor,
a representative
intellectual property; business covenantee, and public. Rebuttable
or spokesperson
plans; business processes
presumptions of reasonableness: 18
of the employer,
and methods of operation;
months; geographic area restricted to
and as a result,
goodwill; customers;
areas employee provided services or
have the ability
Yes as to "key customer lists; customer
had significant presence or influence;
to harm or
employees"
contacts and referral sources; limited to line of business in which
threaten an
(defined in
vendors and vendor contacts; employee worked. Presumption that
employer's
statute).
financial and marketing
employee is "key employee" if in
legitimate
Idaho Code §§ information; potentially
highest paid 5% employees in
business
44-2701-2704 others.
company.
interests.)

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Legitimate business interests
are based on the totality of
the facts and circumstances
of the case. Trade secrets,
confidential information, and
near permenant business
relationships are factors.

Ancillary to a valid employment
relationship; no greater than required
to protect a legitimate business
interest; does not impose undue
hardship on the employee; not
injurious to the public; and reasonable
in time, space, and scope. [May require
two years of employment before any
noncompete can be enforced.]
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Broadcasters;
government
contractors;
physicians; lowincome workers.

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Yes (but if no
additional
consideration,
noncompete
is limited to
18 months)
Reformation

Yes

Yes (if
employment
continued for
sufficient
duration)

Yes

Reformation

Employee Noncompetes
A State by State Survey

State

Indiana

Iowa

Kansas

Kentucky

Louisiana

Permitted

Yes

Protectable / Legitimate
Interests

Standards

Clear and specific (not general)
restraint must be reasonable in light of
the legitimate interests to be protected;
reasonableness is measured by totality
of interrelationship of the interest, and
the time, space, and scope of the
Trade secrets; confidential
restriction, judged by the needs for the
information; goodwill; special restriction, the effect on the employee,
training or techniques.
and the public interest.

Exemptions

Blue Pencil

Yes

Yes

Trade secrets; goodwill;
specialized training.

Reformation

Yes, but it's a
factor to be
considered.

Yes

Trade secrets; confidential
business information; loss of
clients; goodwill; preserving
contact with clients; customer
contracts; referral sources;
reputation; special training.

Protects a legitimate business interest;
not undue burden on employee; not
injurious to public welfare; reasonable
in time and space.

Reformation

Yes

Yes

Confidential business
information; customer lists;
competition; employee
training investment in
training.

Reasonable in scope and purpose;
reasonableness determined by the
time, space, and "charter" of the
restriction; no undue hardship; does not
interfere with public interest

No, although
threatened
loss of job
might be a
factor.

Reformation

Undecided
(but it can be
a factor)

Yes.
La. Rev. Stat.
Ann. § 23:921

Trade secrets; financial
information; management
techniques; extensive
training (if such training is
unrecouped through
employee's work).

No more than two years; specifies the
specific geographic reach (by parishes,
municipalities, or their respective
parts); defines employer's business;
strict compliance with statute.

Yes

Blue Pencil, if
allowed by
the
noncompete Yes, likely
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Accountants
(limited)

Automobile
salesmen; real
estate broker's
licensees
(procedural
requirements)

Yes

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Whether the restriction is reasonably
necessary to protect the employer's
business, unreasonably restrictive (time Franchisees
and space), and prejudicial to the public (where franchisor
interest.
does not renew) Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

-

Continued
Employment
is Sufficient
Consideration

Yes

Employee Noncompetes
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State

Maine

Maryland

Permitted

Yes

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Trade secrets; confidential
information; goodwill.

Trade secrets; routes; client
lists; established customer
relationships; goodwill;
unique services.

Standards

Exemptions

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

No broader than necessary to protect
the employer's legitimate business
interest; reasonable as to time, space,
and interests to be protected; no undue
hardship to employee. In addition, for
agreements signed on or after
September 18, 2019 : employee must
receive notice of noncompete by time
of offer and a copy of the agreement 3
business days in advance of the
deadline to sign; and the employee
(except certain physicians) must be
employed at least a year or remain
employed for at least six months after
signed, whichever is longer.

Broadcast
industry
(presumption);
low-wage
workers (earning
less than or equal
to 400% of the
federal individual
poverty level $49,960 as of
2019).
Yes

Reformation

Yes, likely

Duration and space no wider than
reasonably necessary to protect
legitimate interests; no undue hardship
to employee; not contrary to public
policy; ancillary to the employment.

Effective
10/1/2020: Lowwage employees,
i.e. , employees
earning less than
$15 per hour or
$31,200
annually.
Yes

Blue Pencil

No, likely
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Employee Noncompetes
A State by State Survey

State

Permitted

Protectable / Legitimate
Interests

Yes.
Mass. Gen.
Laws c. 149, §
24L (applies
only to
agreements
signed on or
after October
Trade secrets; confidential
Massachusetts 1, 2018)
information; goodwill.

Michigan

Yes.
Mich. Comp.
Laws
§ 445.774a

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Trade secrets; confidential
business information;
goodwill.

Standards

Exemptions
Broadcasters;
physicians;
nurses; social
workers;
psychologists.

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Additional
exemptions
added by 2018
Narrowly tailored to protect legitimate
statute: FLSA
business interest; limited in time,
nonexempt
space, and scope; consonant with
employees;
public policy.
student
interns/shortAdditional requirements added by 2018 term student
statute: must be signed by both
employees;
parties; provided to employee 10 days employees who
in advance (or prior to a formal offer, if have been
earlier); state that the employee has
terminated
the right to consult counsel; and satisfy without cause or
consideration requirements.
laid off; and
Presumptions of necessity of the
employees that
No (per new
agreement and reasonableness as to
re 18 years old or statute; yes
place and scope apply.
younger.
before)

Reformation

No (per new
statute; yes
before)

Must have an honest and just purpose
and to protect legitimate business
interests; reasonable in time (no more
than one year), space, and scope or
line of business; not injurious to the
public.

Reformation

Yes

8 of 22
10/19/19
© 2010-2019 Beck Reed Riden LLP
All Rights Reserved
Not Intended As Legal Advice

-

Yes

Employee Noncompetes
A State by State Survey

State

Minnesota

Mississippi

Missouri

Montana

Permitted

Yes

Protectable / Legitimate
Interests
Trade secrets; confidential
business information;
goodwill; prevention of unfair
competition.

Standards
No broader than necessary to protect
the employer's legitimate business
interest; does not impose unnecessary
hardship on employee.

Yes

Trade secrets; confidential
Reasonableness and specificity of
business information;
restriction, primarily, in time and space;
goodwill; ability to succeed in hardship to employer and employee;
a competitive market.
public interest.

Yes.
28 Mo. Stat.
Ann.
§ 431.202
(related)

Trade secrets; confidential
business information;
customer or supplier
relationships, goodwill, or
loyalty; customer lists;
protection from unfair
competition; stability in the
workforce.

Yes.
Mont. Code
Ann.
§§ 28-703-05

Partial or restricted in its operation by
being limited in operation either as to
time or place; supported by "some
good consideration"; protects a
legitimate business interest;
reasonable, affording only a fair
protection to the interests of the party
Trade secrets; proprietary
in whose favor it is made, and not so
information that would
large in its operation as to interfere with
provide an employee with an (or impose an unreasonable burden
unfair advantage; goodwill;
upon) the employer, the employee, or
customer relationships.
the interests of the public.
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Exemptions

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

-

No

Reformation

Yes

-

Yes (though
questioned if
employee
terminated
shortly after)

Reformation

Yes

No

Reformation

Yes

No

Blue Pencil,
likely

No

Reasonably necessary to protect
legitimate interests; reasonable in time
and space; not an unreasonable
restraint on employee; purpose served;
situation of the parties; limits of the
restraint; specialization of the business.
[Absence of legitimate business interest Secretaries
impacts duration, which can be no more (limited); clerks
than one year.]
(limited)
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Continued
Employment
is Sufficient
Consideration

-

Employee Noncompetes
A State by State Survey

State

Nebraska

Nevada

Permitted

Yes

Protectable / Legitimate
Interests

Trade secrets; confidential
information; goodwill.

Yes.
Nev. Rev.
Stat. §
613.195-200
[effective June
3, 2017]
Trade secrets; goodwill.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Standards

Exemptions

Reasonably necessary to protect
legitimate interests; not unduly harsh or
oppressive to employee; not injurious
to the public. Considerations include:
inequality in bargaining power; risk of
loss of customers; extent of
participation in securing and retaining
customers; good faith of employer;
employee's job, training, health,
education, and family needs; current
employment conditions; need for
employee to change his calling or
residence; relation of restriction to
legitimate interest being protected.

-

Yes, likely

Red Pencil

Void unless: (a) supported by valuable
consideration; (b) not greater than
required to protect employer; (c) no
undue hardship on employee; and (d)
appropriate in relation to the
consideration. Cannot restrict employee
from providing service to
customer/client if (a) customer/client
was not solicited; (b) customer/client
voluntarily chose to leave or seek
services from employee; and (c)
employee otherwise comples with time,
geographical area, and scope of
noncompete.

-

Yes (preamendment)

Reformation
(mandatory)
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Enforceable
Against
Employees
Terminated
w/o Cause

Undecided
Undecided,
except in
connection
with RIF,
"reoganization
or similar
restruction," in
which case
employee
must be paid
"salary,
benefits or
equivalent
compensation,
" including
severance.

Employee Noncompetes
A State by State Survey

State

New
Hampshire

New Jersey

Permitted

Protectable / Legitimate
Interests

Yes.
RSA 275:70

Exemptions
Physicians (RSA
329:31-a
(effective
8/5/2016 )); lowwage employees,
Not greater than necessary to protect
i.e. , those
the employer's legitimate business
earning less than
interests; no undue or disproportionate or equal to 2x
Trade secrets; confidential
hardship to employee; not injurious to
minimum the
business information;
public interest; new employees must be applicable wage goodwill; employee's special given a copy of the noncompete prior
federal or state
influence over the employer's to acceptance of offer for employment. for tipped
customers.
After September 8, 2019 ,
workers
Yes

Yes

Trade secrets; confidential
business information;
goodwill in existing
customers; preventing
employee from working with
customer at lower cost than
working through employer.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Standards

Continued
Employment
is Sufficient
Consideration

Protects a legitimate business interest;
not undue burden on employee; not
In-house
injurious to the public; not overbroad in counsel;
time, space, and scope.
psychologists
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Yes

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Reformation

Undecided

Reformation

Yes, but it's a
factor to be
considered.

Employee Noncompetes
A State by State Survey

State

New Mexico

Permitted

Protectable / Legitimate
Interests

Standards

Exemptions

Continued
Employment
is Sufficient
Consideration

Healthcare
practitioners
(dentists,
osteopathic
physicians,
physicians,
podiatrists,
certified
registered nurse
anethetists) to
the extent they
are providing
clinical health
care services.
[Exemption has
limits (including
that it does not
apply to a
covered medical
professional if
they are a
shareholder,
Yes.
owner, partner,
N.M.S.A. 1978,
or director of a
§§ 24-1I-1-5
health care
(creates health
practice) and is
care
Maintaining workforce;
Reasonable as applied to the employer, effective only to
practitioner
limitation of competition (but employee, and public; not great
agreements from
exemption
not to stifle competition);
hardship to employee in exchange for
7/1/2015 and
only)
customer relationships.
small benefits to employer.
after.]
Yes, likely

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
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Reformation
Blue Pencil
Red Pencil

Undecided

Enforceable
Against
Employees
Terminated
w/o Cause

Undecided

Employee Noncompetes
A State by State Survey

State

New York

Permitted

Yes

Protectable / Legitimate
Interests

Standards

Exemptions

Trade secrets; confidential
information; goodwill; on-air
persona of broadcasters;
employee's unique or
extraordinary services.

Reasonable in time and space, and no
greater than is required for the
protection of the legitimate interest of
the employer; does not impose undue
hardship on the employee; not injurious
to the public.

-

Yes.
Trade secrets; confidential
N.C. Gen. Stat. business information;
North Carolina § 75-4
goodwill.
No.
N.D. Cent.
Code
North Dakota § 9-08-06

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

-

In writing; part of an employment
contract; reasonably necessary to
protect legitimate business interest;
reasonable in time and space; not
against public policy.

-
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Physicians,
possibly (in
underserved
areas)

-

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Yes

Reformation

Cases are split

No

Blue Pencil

Yes, likely.

-

-

-

Employee Noncompetes
A State by State Survey

State

Ohio

Oklahoma

Permitted

Yes
No.
OK Stat.
§ 15-219A

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Trade secrets; confidential
information; customer
relationships; prevention of
the use of proprietary
customer information to
solicit customers.

-

Standards

Exemptions

Not greater than necessary to protect
the employer's legitimate business
interests; no undue hardship to
employee; not injurious to public
interest. Considerations: absence or
presence of limitations as to time and
space; whether employee is sole
contact with customer; employee's
possession of trade secrets or
confidential information; purpose of
restriction (elimination of unfair
competition vs. ordinary competition
and whether seeks to stifle employee's
inherent skill and experience);
proportionality of benefit to employer
as compared to the detriment to the
employee; other means of support for
employee; when employee's talent was
developed; whether forbidden
employment is merely incidental to the
main employment.

-

-

-
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Continued
Employment
is Sufficient
Consideration

Yes

Reformation
Blue Pencil
Red Pencil

Reformation

-

-

Enforceable
Against
Employees
Terminated
w/o Cause

Yes

-

Employee Noncompetes
A State by State Survey

State

Oregon

Pennsylvania

Permitted

Protectable / Legitimate
Interests

Yes.
Or. Rev. Stat.
§ 653.295

Trade secrets; confidential
business or professional
information; investment in
certain on-air broadcasters;
customer contacts and
goodwill.

Standards
Exemptions
Noncompete provided at least two
weeks before employment or with bona
fide advancement; employee is in an
executive, admininstrative, or
professional role and meets minimum
compensation threshold; restricted in
time or space; application of restriction
should afford only a fair protection of
the employer's interests; must not
interfere with public interest. As of
January 1, 2016 , noncompetes are
limited to 18 months. [Qualifying
garden leave clauses are enforceable.]
Effective January 1, 2020 , a signed,
written copy of the employee's
noncompete must be sent within 30
days following termination of
Home healthcare
employment.
workers

Yes

Trade secrets; confidential
information; goodwill;
investment in specialized
training; unique or
extraordinary skills.

Ancillary to employment relation or
other transaction; reasonably necessary
to protect the employer's legitimate
interests; reasonable in time and space.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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-

Continued
Employment
is Sufficient
Consideration

No

No

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Reformation

Undecided

Reformation

Yes, but it's a
factor to be
considered.

Employee Noncompetes
A State by State Survey

State

Rhode Island

Permitted

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Trade secrets; confidential
information; customer lists;
goodwill; special training or
skills.

Standards

Reasonable in light of protectable
interests.
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Exemptions

Continued
Employment
is Sufficient
Consideration

Physicians.
Effective
1/15/2020 (with
retroactive
effect ):
employees who
are 18 years old
or younger;
student
interns/shortterm student
employees; FLSA
nonexempt
employees and
other low-wage
employees, i.e. ,
employees
earning no more
than two 2.5x
the federal
poverty level
(currently
$31,225, plus
another $11,050
for each
additional person
in the household
– based on the
employee’s
“regular,” i.e .,
non-overtime,
non-weekend,
non-holiday
Undecided,
hours).
but likely

Reformation
Blue Pencil
Red Pencil

Reformation

Enforceable
Against
Employees
Terminated
w/o Cause

Undecided

Employee Noncompetes
A State by State Survey

State

South
Carolina

Permitted

Yes

Yes.
S.D. Codified
Laws
§§ 53-9-8,
South Dakota et seq .

Tennessee

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Standards

Exemptions

Business and customer
contacts; existing
employees; existing payroll
deduction accounts.

Necessary to protect legitimate business
interest; reasonably limited in time and
space; not unduly harsh and oppressive
to employee's efforts to earn a living;
reasonable from standpoint of public
policy.

-

Trade secrets; protection
from unfair competition;
existing customers.

Restriction is in the same business or
profession as that carried on by
employer and does not exceed two
years and in a specified geographic
area; reasonableness in time, space,
and scope is a factor only in certain
circumstances.

Trade secrets; confidential
information; retention of
existing customers;
investment in training or
enhancing the employee's
skill and experience.

Restriction must be reasonable in time
and space and necessary to protect
legitimate interest; public interest not
adversely affected; no undue hardship
to the employee.
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-

Physicians (in
certain
circumstances).

Continued
Employment
is Sufficient
Consideration

Enforceable
Against
Employees
Terminated
w/o Cause

No

Reformation
Blue Pencil
Red Pencil
Blue pencil,
likely. (SC
S.Ct rejected
blue pencil
doctrine by
name, but
case involved
reformation;
SC Ct. App.
has since
permitted
step-down
provisions.)
Undecided

Yes

Reformation,
likely.

Yes, but it's a
factor to be
considered.

Reformation

Yes, but it's a
factor to be
considered.

Yes (if
employment
continued for
appreciably
long period)

Employee Noncompetes
A State by State Survey

State

Permitted

Protectable / Legitimate
Interests

Ancillary to an otherwise enforceable
agreement; reasonable in time, space,
and scope; does not impose a greater
restraint than necessary to protect
legitimate business interest. *In
December 2011, the Texas Supreme
Court withdrew its June 2011 landmark
decision, but still eliminated the
requirement that the consideration
given by the employer in exchange for
the noncompete must give rise to the
Trade secrets; confidential or interest protected by the noncompete,
proprietary information;
and held that the consideration for the
goodwill; special training or
noncompete agreement must be
knowledge acquired during
reasonably related to the company's
employment.
interest sought to be protected.

Texas

Yes.
Tex. Bus. &
Com. Code
§§ 15.50-.52

Utah

Yes.
Utah Code
Ann. §§
34-51-101-301
[Certain
changes apply
to agreements
starting May
10, 2016 and
Trade secrets; goodwill;
others May 14, extraordinary investment in
2019]
training or education.

Vermont

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Standards

Proprietary confidential
information; goodwill;
relationships with customers;
investments in special
training.

Exemptions

Physicians (in
certain
circumstances)

No bad faith in the negotiations;
necessary to protect legitimate business
interest; reasonable in time, space, and
scope; consideration of hardship. One
Broadcasters
year limit for agreements entered on or (under certain
after May 10, 2016.
circumstances)
Necessary to protect legitimate business
interest; not unnecessarily restrictive to
employee; limited in time, space,
Beauticians and
and/or industry; not contrary to public
cosmetologists
policy.
(by their school)
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Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

No

Reformation
(mandatory)

Yes

Yes

Undecided

Yes

Yes

No, but
possibly if
contract
provides

Undecided

Employee Noncompetes
A State by State Survey

State

Virgina

Permitted

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Trade secrets; confidential
information; knowledge of
methods of operation;
protection from detrimental
competition; customer
contacts.

Standards
Narrowly drawn (no greater than
necessary) to protect the employer's
legitimate business interest; reasonable
in time, space, and scope; not unduly
harsh or oppressive (or burdensome on
the employee) in curtailing the
employee's ability to earn a livelihood;
not against, and reasonable in light of,
sound public policy.
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Exemptions

-

Continued
Employment
is Sufficient
Consideration

Yes

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Red Pencil,
but severable
portions can
be enforced if
remaining
restrictions
are otherwise
enforceable
Yes

Employee Noncompetes
A State by State Survey

State

Washington

Permitted

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Customer information and
contacts; goodwill.

Standards

Exemptions

Continued
Employment
is Sufficient
Consideration

Broadcasters
(under certain
circumstances).
Effective
1/1/202 :
Employees
earning less than
or equal to
$100,000 for
employees and
Restriction is necessary to protect
independent
employer's business or goodwill;
contractors
restriction is no greater than reasonably earning less than
necessary to secure employer's
or equal to
business or goodwill; reasonable in time $250,000 (both
and space; injury to public does not
adjusted for
outweigh benefit to employer. Effective inflation);
1/1/2020: notice must be provided
employees who
before acceptance of offer or before
are laid off
agreement becomes effective
(unless paid base
(whichever applies); independent
salary, less new
consideration for mid-employment
earnings). Also
agreements; and presumption
effective
(rebuttable by clear and convincing
1/1/2020 :
evidence to the contrary) that a
cannot prohibit
noncompetes with a duration longer
moonlighting for
than 18 months are unreasonable and
low-wage
unenforceable; must not avoid
workers, i.e. ,
Washington law; must not require
those earning
adjudication outside of Washington;
less than 2x
attorney's fees to employee if
minimum hourly
noncompete violates the statute.
rate.
No
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Reformation
Blue Pencil
Red Pencil

Reformation

Enforceable
Against
Employees
Terminated
w/o Cause

Yes, likely.

Employee Noncompetes
A State by State Survey

State

West Virginia

Wisconsin

Wyoming

Permitted

Yes

Protectable / Legitimate
Interests

Yes.
Trade secrets; confidential
Wis. Stat. Ann. business information;
§ 103.465
customer relationships.

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Standards

Ancillary to a lawful contract; not
greater than reasonably necessary to
Trade secrets; confidential or protect legitimate business interest;
unique information; customer reasonable in time and space; no
lists; direct investment in
undue hardship on employee; not
employee's skills; goodwill.
injurious to public.

Necessary to protect legitimate business
interest; reasonable in time and space;
not harsh or oppressive to the
employee; not contrary to public policy.

Restraint must be ancillary to otherwise
valid agreement and fair; no greater
than necessary to protect legitimate
Trade secrets; confidential
business interests; reasonable in time
information; special influence and space; no undue hardship on
of employee over customers employee; employer's need outweighs
to the extent gained during
harm to employee and public; not
employment.
injurious to public.
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Exemptions

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Reformation

Enforceable
Against
Employees
Terminated
w/o Cause

-

No

-

Red pencil,
but, courts
(and
Yes, if
legislature)
continued
may be
employment moving
is conditioned toward a
on signing the more tolerant
agreement
approach
Undecided

-

No

Reformation

Undecided

Yes, likely.

Employee Noncompetes
A State by State Survey

State

Permitted

Protectable / Legitimate
Interests

Customer lists are frequently
considered trade secrets or
confidential information.
Some states, however,
separately identify them as
protectable interests.

Standards

Consideration for the noncompete is
always a requirement. That
requirement is not typically an issue
when the agreement is entered into at
the inception of an employment
relationship.

Exemptions

Continued
Employment
is Sufficient
Consideration

Reformation
is also
sometimes
called
"Judicial
Modification,"
Attorneys and
the "Rule of
certain persons in
Reasonablen
the financial
The continued ess," the
services industry employment "Reasonable
are subject to
issue
Alteration
industry
addresses
Approach," or
regulations not
only at-will
the "Partialaddressed in this employment Enforcement"
chart.
relationships. rule. Red

Originally drafted in 2010, this chart is updated periodically and is current as of the date indicated.
Please contact Russell Beck (rbeck@beckreed.com | 617-500-8670) if you would like to receive updates.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Addresses
only not-forcause
terminations
and assumes
no breach or
bad faith by
the employer.
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Compared to the UTSA
Fed/State

Federal
18 U.S.C. §§ 1831 - 1839
Economic Espionage Act / Defend Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 1839. Definitions
Preamble and
As used in this chapter, unless the context requires otherwise:
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;
(6) the term “improper means”-(A) includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain
secrecy, or espionage through electronic or other means; and
(B) does not include reverse engineering, independent derivation, or any other lawful means of
acquisition;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 1839(5)
Substantively identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint 1 U.S.C. § 1. Words denoting number, gender and so forth
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
The words “person” and “whoever” means a natural person, include corporations, business trust, estate,
trust joint venture, companies, associations, firms, partnerships, societies, and joint stock companies,
government, governmental subdivision or agency, or any other legal or commercial entity as well as
individuals;

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and

§ 1839(3)
[T]he term “trade secret” means all forms and types of financial, business, scientific, technical, economic, or
engineering information, including patterns, plans, compilations, program[*] devices, formulas, designs,
prototypes, methods, techniques, processes, that procedures, programs, or codes, whether tangible or
intangible, and whether or how stored, compiled, or memorialized physically, electronically, graphically,
photographically, or in writing if--

(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
(A) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy. the
owner thereof has taken reasonable measures to keep such information secret; and
(B) the information derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable through proper means by, another person who can obtain
economic value from the disclosure or use of the information;
*This reference to "program" is likely a typo.
Definitions
Not in UTSA

§1839(4)
[T]he term “owner”, with respect to a trade secret, means the person or entity in whom or in which rightful
legal or equitable title to, or license in, the trade secret is reposed;
[Definitions related only to criminal aspects of the statute have been omitted from this chart.]

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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Compared to the UTSA
Fed/State
Injunctive
Relief

Federal
18 U.S.C. §§ 1831 - 1839
Economic Espionage Act / Defend Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 1836(b)(3) [Annotations reflect significant substantive textual differences.]
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
In a civil action brought under this subsection with respect to the misappropriation of a trade secret, a court
derived from the misappropriation.
may-Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(A) grant an injunction-royalty for no longer than the period of time for which use could have been prohibited. Exceptional
(i) to prevent any actual or threatened misappropriation described in paragraph (1) on such terms as the
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring court deems reasonable, provided the order does not-knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(I) prevent a person from entering into an employment relationship, and that conditions placed on such
employment shall be based on evidence of threatened misappropriation and not merely on the information
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. the person knows; or
(II) otherwise conflict with an applicable State law prohibiting restraints on the practice of a lawful
profession, trade, or business;
(ii) if determined appropriate by the court, requiring affirmative actions to be taken to protect the trade
secret; and
(iii) in exceptional circumstances that render an injunction inequitable, that conditions future use of the
trade secret upon payment of a reasonable royalty for no longer than the period of time for which such use
could have been prohibited; Exceptional circumstances include, but are not limited to, a material and
prejudicial change of position prior to acquiring knowledge or reason to know of misappropriation that
renders a prohibitive injunction inequitable.
Upon application to the court, an injunction shall be terminated when the trade secret has ceased to exist,
but the injunction may be continued for an additional reasonable period of time in order to eliminate
commercial advantage that otherwise would be derived from the misappropriation.
Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 1836(b)(3)
In a civil action brought under this subsection with respect to the misappropriation of a trade secret, Except
to the extent that a material and prejudicial change of position prior to acquiring knowledge or reason to
know of misappropriation renders a monetary recovery inequitable* a court may
(B) award-(i)(I) damages for actual loss caused by the misappropriation of the trade secret; and
(II) damages for any unjust enrichment caused by the misappropriation of the trade secret that is not
addressed in computing damages for actual loss; or
(ii) in lieu of damages measured by any other methods, the damages caused by the misappropriation
measured by imposition of liability for a reasonable royalty for the misappropriator’s unauthorized disclosure
or use of the trade secret;
(C) if the trade secret is willfully and maliciously misappropriated, award exemplary damages in an amount
not more than 2 times the amount of the damages awarded under subparagraph (B); and
*Material change concept picked up by definition of misappropriation as an exclusion to misappropriation.

Attorney's
Fees

Preservation
of Secrecy

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 1836(b)(3)(D)

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 1835
Annotation is exclusively substantive rather than textual.

if a claim of the misappropriation is made in bad faith, which may be established by circumstantial evidence,
a motion to terminate an injunction is made or opposed in bad faith, or the trade secret was willfully and
maliciously misappropriated, award reasonable attorney’s fees to the prevailing party.

(a) In general.--In any prosecution or other proceeding under this chapter, the court shall enter such orders
and take such other action as may be reasonable necessary and appropriate to preserve the confidentiality of
trade secrets, consistent with the requirements of the Federal Rules of Criminal and Civil Procedure, the
Federal Rules of Evidence, and all other applicable laws.
(b) Rights of trade secret owners.--The court may not authorize or direct the disclosure of any information
the owner asserts to be a trade secret unless the court allows the owner the opportunity to file a submission
under seal that describes the interest of the owner in keeping the information confidential. No submission
under seal made under this subsection may be used in a prosecution under this chapter for any purpose other
than those set forth in this section, or otherwise required by law.
[Text applicable to only criminal proceedings or otherwise inapplicable to private parties has been omitted.]

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 1836(d)
the exercise of reasonable diligence should have been discovered.
Substantively Identical to UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Federal
18 U.S.C. §§ 1831 - 1839
Economic Espionage Act / Defend Trade Secrets Act
§ 1838. Construction with other laws
Except as provided in section 1833(b), this chapter shall not be construed to preempt or displace any other
remedies, whether civil or criminal, provided by United States Federal, State, commonwealth, possession, or
territory law for the misappropriation of a trade secret, or to affect the otherwise lawful disclosure of
information by any Government employee under section 552 of title 5 (commonly known as the Freedom of
Information Act).

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

Not applicable

Severability

None

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

§§ 1836(e) Effective date.--The amendments made by this section shall apply with respect to any
misappropriation of a trade secret . . . for which any act occurs on or after the date of the enactment of this
Act.
The most significant difference between the UTSA and the DTSA is the DTSA's provision for Ex Parte
Seizures in §1836(b)(2). The procedure is summarized as follows:
Civil seizure is available only in "extraordinary circumstances" "necessary to prevent the propagation or
dissemination of [a] trade secret . . . ."
The requirements for initiating a civil seizure (which must “clearly appear[] from specific facts”) include the
typical (though heightened) TRO/PI elements, plus:
(a) an insufficiency of injunctive relief otherwise available;
(b) a description “with reasonable particularity [of] the matter to be seized” and its location;
(c) a showing that if notice were provided, the evidence would be destroyed, moved, hidden, or
otherwise made inaccessible to the court; and
(d) the requested seizure has not been publicized.
The order must:
(a) Set out findings and rulings;
(b) Provide the narrowest seizure and order execution to minimize interruption to third parties;
(c) Be accompanied by an order protecting the confidentiality of the seized property;
(d) Provide “guidance” to law enforcement, including for hours of execution and force;
(e) Require security; and
(f) Set a hearing date - which must follow as soon as possible - no more than 7 days.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
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Compared to the UTSA
Fed/State

Federal
18 U.S.C. §§ 1831 - 1839
Economic Espionage Act / Defend Trade Secrets Act
Additionally, the court must protect person(s) targeted by the order from publicity about the order and
seizure, and retain custody of the seized property or appoint a federal officer to seize it.

Uniform Trade Secrets Act

Additions II

The court may consider an ex parte encryption motion.
Wrongfully-obtained or excessive order = relief provided under the Trademark Act
§§ 1831 - 1834 (which are criminal provisions) have been omitted from this chart.
§ 1837 (which discusses the applicability to conduct outside the United States) has been omitted from this
chart.

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Alabama
Ala. Code 1975 §§ 8-27-1 - 8-27-9
Alabama Trade Secrets Act
UTSA not adopted, though aspects of it are (see § 8-27-2, comment)

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

Definition:
As used in this [Act], unless the context requires otherwise:
§ 8-27-2. Definitions.
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this chapter, the following terms shall have the following meanings, respectively, unless the
Means
to maintain secrecy, or espionage through electronic or other means;
context clearly indicates otherwise:
(2) Improper Means. “Improper means” are means such as:
a. Theft;
b. Bribery;
c. Misrepresentation;
d. Inducement of a breach of confidence;
e. Trespass; or
f. Other deliberate acts taken for the specific purpose of gaining access to the information of another by
means such as electronic, photographic, telescopic or other aids to enhance normal human perception,
where the trade secret owner reasonably should be able to expect privacy.
Definition:
Misappropriation

(2) "Misappropriation" means:

§ 8-27-3. Misappropriation.

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

A person who discloses or uses the trade secret of another, without a privilege to do so, is liable to the other
for misappropriation of the trade secret if:

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or

(1) That person discovered the trade secret by improper means;
(2) That person’s disclosure or use constitutes a breach of confidence reposed in that person by the other;

(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or

(3) That person learned the trade secret from a third person, and knew or should have known that (i) the
information was a trade secret and (ii) that the trade secret had been appropriated under circumstances
which violate the provisions of (1) or (2), above; or
(4) That person learned the information and knew or should have known that it was a trade secret and
that its disclosure was made to that person by mistake.

(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 8-27-2 (3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 8-27-2 (1) Trade Secret.
A “trade secret” is information that:
a. Is used or intended for use in a trade or business;
b. Is included or embodied in a formula, pattern, compilation, computer software, drawing, device,
method, technique, or process;
c. Is not publicly known and is not generally known in the trade or business of the person asserting that it
is a trade secret;
d. Cannot be readily ascertained or derived from publicly available information;
e. Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy; and
f. Has significant economic value.

Definitions
Not in UTSA

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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Compared to the UTSA
Fed/State
Injunctive
Relief

Alabama
Ala. Code 1975 §§ 8-27-1 - 8-27-9
Alabama Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 8-27-4. Remedies for actual or threatened misappropriation; intentional remuneration of a third person for
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
misappropriation.
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(a) The remedies available for actual or threatened misappropriation of a trade secret are:
(1) To the extent that they are not duplicative:
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
a. Such injunctive and other equitable relief as may be appropriate with respect to any actual or
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
threatened misappropriation of a trade secret,
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 8-27-4. Remedies for actual or threatened misappropriation; intentional remuneration of a third person for
misappropriation.
(a) The remedies available for actual or threatened misappropriation of a trade secret are:
(1) To the extent that they are not duplicative:
b. Recovery of any profits and other benefits conferred by the misappropriation that are attributable
to the misappropriation (In establishing the misappropriator’s profits, the complainant is required to present
proof only of the misappropriator’s gross revenue, and the misappropriator is required to present proof of his
or her deductible expenses and the elements of profit attributable to factors other than the trade secret.),
and
c. The actual damages suffered as a result of the misappropriation;
(a)(3) Exemplary damages in an amount not to exceed the actual award made under subdivision (1), but not
less than ten thousand dollars ($10,000), if willful and malicious misappropriation exists.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 8-27-4. Remedies for actual or threatened misappropriation; intentional remuneration of a third person for
misappropriation.
(2) Reasonable attorney’s fees to the prevailing party if:
a. A claim of actual or threatened misappropriation is made or resisted in bad faith,
b. A motion to terminate an injunction is made or resisted in bad faith, or
c. Willful and malicious misappropriation exists;

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

No directly corresponding provision
§ 8-27-4. Remedies for actual or threatened misappropriation; intentional remuneration of a third person for
misappropriation.
(a) The remedies available for actual or threatened misappropriation of a trade secret are:
(1) To the extent that they are not duplicative:
a. Such injunctive and other equitable relief as may be appropriate with respect to any actual or
threatened misappropriation of a trade secret,

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 8-27-5. Statute of limitation.
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three two years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered.
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Fed/State
Effect on
Other Law

Alabama
Ala. Code 1975 §§ 8-27-1 - 8-27-9
Alabama Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 8-27-6. Effect on other law.
Those provisions of this chapter that are inconsistent with the common law of trade secrets supersede the
common law; otherwise, this chapter should be construed to be consistent with the common law of trade
secrets.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Ala. Code 1975 § 1-1-16. Severability of provisions of Code and statutes.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of this Code or any amendment hereto, or any other statute, or the application thereof to any
person, thing or circumstances, is held invalid by a court of competent jurisdiction, such invalidity shall not
affect the provisions or application of this Code or such amendment or statute that can be given effect
without the invalid provisions or application, and to this end, the provisions of this Code and such
amendments and statutes are declared to be severable.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

§ 8-27-4. Remedies for actual or threatened misappropriation; intentional remuneration of a third person for
misappropriation.
(b) In addition to the civil damages and penalties provided in subsection (a), a person who intentionally
remunerates or recruits a third person for actual or threatened misappropriation of a trade secret and any
person who misappropriates a trade secret shall be guilty of a Class C felony. In any criminal prosecution
under this subsection against an employer based on misappropriation of a trade secret by its employee, the
term intentionally shall mean that the employer remunerated an employee with the intent that the
employee would misappropriate the trade secrets of another. The trade secret that was misappropriated
shall be clearly identified. Mere acceptance or receipt by an employer of a trade secret of another, by itself,
shall be insufficient to prove criminal liability. Each act committed under this subsection shall constitute a
separate offense.
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Compared to the UTSA
Fed/State

Alabama
Ala. Code 1975 §§ 8-27-1 - 8-27-9
Alabama Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Alaska
Alaska Stat. §§ 45.50.910 - 45.50.945
Alaska Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 45.50.940(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 45.50.940(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Alaska Stat. § 45.01.211(30)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“person” means a natural person an individual, corporation, business trust, estate, trust, partnership, limited
liability company, association, joint venture, government, governmental subdivision, agency, or
instrumentality, public corporation, or another legal or commercial entity;

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 45.50.940(3)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

Russell Beck
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Compared to the UTSA
Fed/State
Injunctive
Relief

Alaska
Alaska Stat. §§ 45.50.910 - 45.50.945
Alaska Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 45.50.910. Injunctive relief for misappropriation of trade secrets
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) A court may enjoin actual or threatened misappropriation of trade secrets. Upon application to the court,
derived from the misappropriation.
an injunction shall be terminated when the trade secret has ceased to exist, but the injunction may be
continued for an additional reasonable period of time in order to eliminate commercial advantage that
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
otherwise would be derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (b) In exceptional circumstances, If the court determines that it would be unreasonable to prohibit future use
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
of a trade secret, an injunction may condition future use upon payment of a reasonable royalty for no longer
than the period of time the use could have been prohibited.Exceptional circumstances include, but are not
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. limited to, a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 45.50.915. Damages
(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, In addition to or in lieu of
injunctive relief, a complainant is entitled to may recover damages for misappropriation. Damages can
include both the actual loss caused by misappropriation. and A complainant also may recover for the unjust
enrichment caused by misappropriation that is not taken into account in computing damages for actual loss.
In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice the damages awarded under (a) of this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

None

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 45.50.920. Preservation of Secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 45.50.925. Limitation of actions
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Alaska
Alaska Stat. §§ 45.50.910 - 45.50.945
Alaska Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 45.50.930. Effect on other laws
(a) Except as provided in subsection (b) AS 45.50.910 - 45.50.945 displace conflicting tort, restitutionary, and
other state laws pertaining to civil liability for misappropriation of a trade secret.
(b) AS 45.50.910 - 45.50.945 do not affect
(1) contractual remedies, whether or contractual or other civil liability or relief that is not based upon
misappropriation of a trade secret; or
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(2) criminal remedies whether or not based upon liability for misappropriation of a trade secret.
(c) AS 45.50.910 - 45.50.945 do not apply to investigations or actions by the attorney general under AS
45.50.471 - 45.50.561 (unfair trade practices and consumer protection) or under AS 45.50.562 - 45.50.596
(restraint of trade).

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 45.50.935
Same as UTSA

Severability

Alaska Stat. § 01.10.030. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

Any law heretofore or hereafter enacted by the Alaska legislature which lacks a severability clause shall be
construed as though it contained the clause in the following language: “If any provision of this Act, or the
application thereof to any person or circumstance is held invalid, the remainder of this Act and the
application to other persons or circumstances shall not be affected thereby.”

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Fed/State

Alaska
Alaska Stat. §§ 45.50.910 - 45.50.945
Alaska Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Arizona
Ariz. Rev. Stat. Ann. §§ 44-401 - 44-407

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 44-401(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 44-401(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 44-401(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 44-401(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Arizona
Ariz. Rev. Stat. Ann. §§ 44-401 - 44-407

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 44-402. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 44-403
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 44-404. Attorney fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 44-405. Preservation of secrecy; definition
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 44-406
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Arizona
Ariz. Rev. Stat. Ann. §§ 44-401 - 44-407

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 44-407
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Cohen v. State , 588P.2d 299, 302 (1978).
Statutes should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
§§ 44-408 to 44-595. Repealed
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Arizona
Ariz. Rev. Stat. Ann. §§ 44-401 - 44-407

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Arkansas
Ark. Code Ann. §§ 4-75-601 - 4-75-607

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§4-75-601(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§4-75-601(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint §4-75-601(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§4-75-601(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

Russell Beck
Beck Reed Riden LLP
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Compared to the UTSA
Fed/State
Injunctive
Relief

Arkansas
Ark. Code Ann. §§ 4-75-601 - 4-75-607

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 4-75-604. Injunctions
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined.
derived from the misappropriation.
(b) Upon application to the court, an injunction shall be terminated when the trade secret has ceased to
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
exist; however, the injunction may be continued for an additional reasonable period of time in order to
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
eliminate commercial advantage that otherwise would be derived from the misappropriation.
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In exceptional circumstances If the court determines that it would be unreasonable to prohibit future use,
an injunction may condition future use upon payment of a reasonable royalty for no longer than the period of
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. time the use could have been prohibited. Exceptional circumstances include, but are not limited to, a
material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
(d) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 4-75-606. Damages
(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, In addition to or in lieu of
injunctive relief, a complainant is entitled to may recover damages for misappropriation. Damages can
include both the actual loss caused by misappropriation. and
(b) A complainant also may recover for the unjust enrichment caused by misappropriation that is not taken
into account in computing damages for actual loss. In lieu of damages measured by any other methods, the
damages caused by misappropriation may be measured by imposition of liability for a reasonable royalty for
a misappropriator's unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice the damages awarded under (a) of this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 4-75-607. Attorney fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 4-75-605
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 4-75-603
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Arkansas
Ark. Code Ann. §§ 4-75-601 - 4-75-607

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 4-75-602. Effect on other law
(a) Except as provided in subsection (b) This subchapter displaces conflicting tort, restitutionary, and other
state laws pertaining to civil liability for misappropriation of a trade secret.
(b) This subchapter does not affect:
(1) contractual remedies, whether or contractual or other civil liability or relief that is not based upon
misappropriation of a trade secret; or
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(2) criminal remedies whether or not based upon liability for misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Ark. Code Ann. § 1-2-205. Severability of provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

The provisions of each and every act enacted by the General Assembly after July 24, 1973, are declared to be
severable and, unless it is otherwise specifically provided in the particular act, the invalidity of any provision
of that act shall not affect other provisions of the act which can be given effect without the invalid provision.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Arkansas
Ark. Code Ann. §§ 4-75-601 - 4-75-607

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

California
Cal.Civ.Code § 3426
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 3426.1(a)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to
Means
to maintain secrecy, or espionage through electronic or other means;
maintain secrecy, or espionage through electronic or other means. Reverse engineering or independent
derivation alone shall not be considered improper means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 3426.1(b)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 3426.1(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, corporation, business trust, estate, trust, partnership, limited liability
company, association, joint venture, government, governmental subdivision or agency, or any other legal or
commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 3426.1(d)
“Trade secret” means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(1) Derives independent economic value, actual or potential, from not being generally known to, or readily
ascertainable by proper means by the public or to other persons who can obtain economic value from its
disclosure or use; and
(2) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

California
Cal.Civ.Code § 3426
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 3426.2. Injunctions
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (b) If the court determines that it would be unreasonable to prohibit future use In exceptional circumstances,
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
an injunction may condition future use upon payment of a reasonable royalty for no longer than the period of
time the for which use could have been prohibited. Exceptional circumstances include, but are not limited to,
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 3426.3. Damages; royalties; exemplary damages
(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. A complainant may recover damages for the actual loss caused by misappropriation. A complainant
also may recover for the unjust enrichment caused by misappropriation that is not taken into account in
computing damages for actual loss.
(b) In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret. If neither damages nor unjust enrichment caused by misappropriation are provable,
the court may order payment of a reasonable royalty for no longer than the period of time the use could have
been prohibited.
(c) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subdivision (a) or (b).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 3426.4. Awarding attorney’s fees and costs

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 3426.5. Preservation of secrecy in judicial proceedings
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 3426.6. Time for bringing action
the exercise of reasonable diligence should have been discovered.
Same as UTSA

If a claim of misappropriation is made in bad faith, a motion to terminate an injunction is made or resisted
in bad faith, or willful and malicious misappropriation exists, the court may award reasonable attorney’s
fees and costs to the prevailing party. Recoverable costs hereunder shall include a reasonable sum to cover
the services of expert witnesses, who are not regular employees of any party, actually incurred and
reasonably necessary in either, or both, preparation for trial or arbitration, or during trial or arbitration, of
the case by the prevailing party.

For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

California
Cal.Civ.Code § 3426
Uniform Trade Secrets Act
§ 3426.7. Construction with other statutes; other remedies; disclosure of public records
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret. Except as otherwise expressly
provided, this title does not supersede any statute relating to misappropriation of a trade secret, or any
statute otherwise regulating trade secrets.
(b) This title does not affect
(1) contractual remedies, whether or not based upon misappropriation of a trade secret,
(2) other civil remedies that are not based upon misappropriation of a trade secret, or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.
(c) This title does not affect the disclosure of a record by a state or local agency under the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1 of the Government Code).
Any determination as to whether the disclosure of a record under the California Public Records Act
constitutes a misappropriation of a trade secret and the rights and remedies with respect thereto shall be
made pursuant to the law in effect before the operative date of this title.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 3426.8. Application and construction of title
Same as UTSA

Severability

§ 3426.9. Severability of provisions
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

§ 3426.10. Misappropriations occurring prior to January 1, 1985; application of title
This title does not apply to misappropriation occurring prior to January 1, 1985. If a continuing
misappropriation otherwise covered by this title began before January 1, 1985, this title does not apply to the
part of the misappropriation occurring before that date. This title does apply to the part of the
misappropriation occurring on or after that date unless the appropriation was not a misappropriation under
the law in effect before the operative date of this title.
§ 3426.11. Privileged communications; trade secrets disclosed in official proceedings
Notwithstanding subdivision (b) of Section 47, in any legislative or judicial proceeding, or in any other official
proceeding authorized by law, or in the initiation or course of any other proceeding authorized by law and
reviewable pursuant to Chapter 2 (commencing with Section 1084) of Title 1 of Part 3 of the Code of Civil
Procedure, the voluntary, intentional disclosure of trade secret information, unauthorized by its owner, to a
competitor or potential competitor of the owner of the trade secret information or the agent or
representative of such a competitor or potential competitor is not privileged and is not a privileged
communication for purposes of Part 2 (commencing with Section 43) of Division 1.
This section does not in any manner limit, restrict, impair, or otherwise modify either the application of the
other subdivisions of Section 47 to the conduct to which this section applies or the court’s authority to
control, order, or permit access to evidence in any case before it.
Nothing in this section shall be construed to limit, restrict, or otherwise impair, the capacity of persons
employed by public entities to report improper government activity, as defined in Section 10542 of the
Government Code, or the capacity of private persons to report improper activities of a private business.
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Compared to the UTSA
Fed/State

California
Cal.Civ.Code § 3426
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 24 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

Colorado
Colo. Rev. Stat. Ann. §§ 7-74-101 - 7-74-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 7-74-102(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 7-74-102(2)
Substantively identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Colo. Rev. Stat. Ann. § 2-4-401(8)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person any individual, corporation, government or governmental subdivision or
agency, business trust, estate, trust, limited liability company, partnership, association, or other legal or
commercial entity.
§ 7-74-102(3)
Repealed by Laws 2003, Ch. 352, § 347, eff. July 1, 2004.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 7-74-102(4)
“Trade secret” means information including the whole or any portion or phase of any scientific or technical
information, pattern, compilation, program, device, method, technique design, process, procedure, formula,
improvement, confidential business or financial information, listing of names, addresses, or telephone
numbers, or other information relating to any business or profession that derives independent economic
value, actual or potential, from not being generally known to, and not being readily ascertainable by proper
means by, other persons who can obtain economic value from its disclosure or use, and which is secret and
of value. is the subject of efforts that are reasonable under the circumstances to maintain its secrecy. To be
a “trade secret” the owner thereof must have taken measures to prevent the secret from becoming available
to persons other than those selected by the owner to have access thereto for limited purposes.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Colorado
Colo. Rev. Stat. Ann. §§ 7-74-101 - 7-74-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 7-74-103. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
Temporary and final injunctions including affirmative acts may be granted on such equitable terms as the
derived from the misappropriation.
court deems reasonable to prevent or restrain actual or threatened misappropriation of a trade secret.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 7-74-104. Damages
(1) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can may include both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that is not taken into account in
computing actual loss. In lieu of damages measured by any other methods, the damages caused by
misappropriation may be measured by imposition of liability for a reasonable royalty for a misappropriator’s
unauthorized disclosure or use of a trade secret.
(2) If willful and malicious misappropriation exists, If the misappropriation is attended by circumstances of
fraud, malice, or a willful and wanton disregard of the injured party’s right and feelings, the court or the jury
may award exemplary damages in an amount not exceeding twice the award made under subsection (1) of
this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 7-74-105. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 7-74-106. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 7-74-107. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Fed/State
Effect on
Other Law

Colorado
Colo. Rev. Stat. Ann. §§ 7-74-101 - 7-74-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 7-74-108. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 7-74-109. Uniformity of application and construction
Same as UTSA

Severability

§ 7-74-110. Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Colorado
Colo. Rev. Stat. Ann. §§ 7-74-101 - 7-74-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Fed/State

Connecticut
Conn. Gen. Stat. Ann. §§ 35-50 - 35-58
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 35-51(a)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of duty to
Means
to maintain secrecy, or espionage through electronic or other means;
maintain secrecy, or espionage through electronic or other means, including searching through trash.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 35-51(b)

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

(1) Acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or

(2) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or

(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(i) derived from or through a person who had utilized improper means to acquire it;
(ii) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use,
including but not limited to disclosures made under section 1-210, sections 31-40j to 31-40p, inclusive, or
subsection (c) of section 12-62; or
(iii) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his position, knew or had reason to know that it was a trade secret and
that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 35-51(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, corporation, limited liability company, business trust, estate, trust,
partnership, association, joint venture, government, governmental subdivision or agency, or any other legal
or commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 35-51(d)
Notwithstanding the provisions of sections 1-210, 31-40j to 31-40p, inclusive, and subsection (c) of section
12-62, “trade secret” means information, including a formula, pattern, compilation, program, device,
method, technique, process, drawing, cost data or customer list that:
(1) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(2) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Connecticut
Conn. Gen. Stat. Ann. §§ 35-50 - 35-58
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall §35-52 Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined upon application to any court of competent
derived from the misappropriation.
jurisdiction. Upon application to the court, An injunction shall be terminated when the trade secret has
ceased to exist, but the injunction may be continued for an additional reasonable period of time in order to
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
eliminate commercial advantage that otherwise would be derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (b) If the court determines that it would be unreasonable to prohibit future use In exceptional circumstances,
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
an injunction may condition future use upon payment of a reasonable royalty for no longer than the period of
time the for which use could have been prohibited. Exceptional circumstances include, but are not limited to,
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 35-53. Damages. Punitive damages for willful and malicious misappropriation
(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable. Damages can include both
In addition to or in lieu of injunctive relief, a complainant may recover damages for the actual loss caused by
misappropriation. A complainant also may recover for and the unjust enrichment caused by misappropriation
that is not taken into account in computing damages for actual loss. In lieu of damages measured by any
other methods, the damages caused by misappropriation may be measured by imposition of liability for a
reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade secret.

(b) In any action brought pursuant to subsection (a) of this section, if the court finds willful and malicious
misappropriation, the court may award punitive damages in an amount not exceeding twice any award
made under subsection (a) and may award reasonable attorney’s fees to the prevailing party.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 35-54. Attorney’s fees
Substantively identical to UTSA.
Attorney's fees for willful and malicious misappropriation are included within § 35-53(b) but are
substantively unchanged.

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 35-55. Protection of trade secrets by court
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 35-56. Limitation of action for misappropriation
the exercise of reasonable diligence should have been discovered.
Substantively Identical to UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Connecticut
Conn. Gen. Stat. Ann. §§ 35-50 - 35-58
Uniform Trade Secrets Act
§ 35-57. Provisions of chapter supersede conflicting law re civil liability. Limitation
(a) Unless otherwise agreed by the parties, the provisions of this chapter supersede any conflicting tort,
restitutionary, or other law of this state pertaining to civil liability for misappropriation of a trade secret.
(b) This chapter does not affect:
(1) Contractual remedies, whether or not based upon misappropriation of a trade secret; or other civil
liability or relief that is not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(2) criminal remedies, whether or not based upon misappropriation of a trade secretliability for
misappropriation of a trade secret; or
(3) the duty of any person or state or municipal agency to disclose information pursuant to section 1-210,
sections 31-40j to 31-40p, inclusive, or subsection (c) of section 12-62, or wherever expressly provided by
law.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 35-58. Rules of construction
Same as UTSA

Severability

Conn. Gen. Stat. Ann. § 1-3. Validity of separate provisions of acts

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.

If any provision of any act passed by the general assembly or its application to any person or circumstances is
held invalid, such invalidity shall not affect other provisions or applications of such act.

In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
§ 1-210, §§ 31-40j - 31-40p, and § 12-62(c), respectively deal with access to public records, the protection of
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act] employees, and records to be made available by real estate assessors.
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Connecticut
Conn. Gen. Stat. Ann. §§ 35-50 - 35-58
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Delaware
Del. Code. Ann. tit. 6, §§ 2001 - 2009
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 2001. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this [Act], unless the context requires otherwise: The following words, terms and phrases, when
Means
to maintain secrecy, or espionage through electronic or other means;
used in this chapter, shall have the meanings ascribed to them in this section, except where the context
clearly indicates a different meaning:
(1) “Improper means” [Same as UTSA.]

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 2001(2)
Substantively Identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 2001(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” shall mean a natural person, corporation, statutory trust, business trust, estate, trust, partnership,
association, joint venture, government, governmental subdivision or agency, or any other legal or commercial
entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 2001(4)
Substantively identical to UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Delaware
Del. Code. Ann. tit. 6, §§ 2001 - 2009
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 2002 Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 2003. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 2004. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 2005. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 2006. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Delaware
Del. Code. Ann. tit. 6, §§ 2001 - 2009
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 2007. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 2008. Application and construction of chapter
Same as UTSA

Severability

Del. Code. Ann. tit. 1, § 308. Severability of provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of this Code or amendments hereto, or the application thereof to any person, thing or
circumstances is held invalid, such invalidity shall not affect the provisions or application of this Code or such
amendments that can be given effect without the invalid provisions or application, and to this end the
provisions of this Code and such amendments are declared to be severable.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Delaware
Del. Code. Ann. tit. 6, §§ 2001 - 2009
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Florida
Fla. Stat. §§ 688.001 - 688.009
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 688.002(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 688.002(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 688.002(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 688.002(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Florida
Fla. Stat. §§ 688.001 - 688.009
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 688.003. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 688.004. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 688.005. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 688.006. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 688.007. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Florida
Fla. Stat. §§ 688.001 - 688.009
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 688.008. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 688.009. Uniformity of application and construction
Same as UTSA

Severability

Schmitt v. State , 590 So.2d 404, 414-15 (1991).
Statutes should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Florida
Fla. Stat. §§ 688.001 - 688.009
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Georgia
Ga. Code Ann., §§ 10-1-760 - 10-1- 767
Georgia Trade Secrets Act of 1990

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 10-1-761 Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this article, the term unless the context requires otherwise:
Means
to maintain secrecy, or espionage through electronic or other means;
(1) “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a
confidential relationship or other duty to maintain secrecy or limit use, or espionage through electronic or
other means. Reverse engineering of a trade secret not acquired by misappropriation or independent
development shall not be considered improper means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 10-1-761(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 10-1-176(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 10-1-176(4)
“Trade secret” means information, without regard to form, including, but not limited to, technical or
nontechnical data, a formula, a pattern, a compilation, a program, a device, a method, a technique, a
drawing, a process, financial data, financial plans, product plans, or a list of actual or potential customers or
suppliers which is not commonly known by or available to the public and which information:
(A) Derives economic value, actual or potential, from not being generally known to, and not being readily
ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use;
and
(B) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Georgia
Ga. Code Ann., §§ 10-1-760 - 10-1- 767
Georgia Trade Secrets Act of 1990

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 10-1-762. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in appropriate circumstances for reasons including, but not limited to,
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
an elimination of in order to eliminate commercial advantage that otherwise would be derived from the
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
misappropriation or where the trade secret ceases to exist due to the fault of the enjoined party or others by
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring improper means.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(b) In exceptional circumstances, if the court determines that it would be unreasonable to prohibit future
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. use, an injunction may condition future use upon payment of a reasonable royalty for no longer than the
period of time for which use could have been prohibited. Exceptional circumstances include, but are not
limited to, a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.
(d) In no event shall a contract be required in order to maintain an action or to obtain injunctive relief for
misappropriation of a trade secret.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 10-1-763. Damages
(a) In addition to or in lieu of the relief provided by Code Section 10-1-762, a person Except to the extent that
a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation renders a monetary recovery inequitable, a complainant is entitled to recover damages for
misappropriation. Damages can include both the actual loss caused by misappropriation and the unjust
enrichment caused by misappropriation that is not taken into account in computing actual loss. In lieu of If
neither damages nor unjust enrichment caused by the misappropriation are proved by a preponderance of
the evidence, the court may award damages caused by misappropriation measured in terms by imposition of
liability for a reasonable royalty for a misappropriator’s unauthorized disclosure or use of a trade secret for
no longer than the period of time for which use could have been prohibited.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a) of this Code section.
(c) In no event shall a contract be required in order to maintain an action or to recover damages for
misappropriation of a trade secret.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 10-1-764. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 10-1-765. Preservation of Secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 10-1-766. Limitations of actions
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three five years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered. For the purposes of this
Code section, a continuing misappropriation by any person constitutes a single claim against that person, but
this Code section shall be applied separately to the claim against each person who receives a trade secret
from another person who misappropriated that trade secret.
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Georgia
Ga. Code Ann., §§ 10-1-760 - 10-1- 767
Georgia Trade Secrets Act of 1990

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 10-1-767. Effect on other laws
(a) Except as provided in subsection (b) of this Code section, this article displaces shall supersede conflicting
tort, restitutionary, and other laws of this state providing civil remedies for misappropriation of a trade
secret.
(b) This article shall not affect:
(1) Contractual duties or remedies, whether or not based upon misappropriation of a trade secret;
provided, however, that a contractual duty to maintain a trade secret or limit use of a trade secret shall not
be deemed void or unenforceable solely for lack of a durational or geographical limitation on the duty;
(2) Other civil remedies that are not based upon misappropriation of a trade secret; or
(3) The definition of a trade secret contained in Code Section 16-8-13, pertaining to criminal offenses
involving theft of a trade secret or criminal remedies, whether or not based upon misappropriation of a trade
secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Ga. Code Ann. § 1-1-3. Invalid or unconstitutional provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Except as otherwise specifically provided in this Code or in an Act or resolution of the General Assembly, in
the event any title, chapter, article, part, subpart, Code section, subsection, paragraph, subparagraph, item,
sentence, clause, phrase, or word of this Code or of any Act or resolution of the General Assembly is declared
or adjudged to be invalid or unconstitutional, such declaration or adjudication shall not affect the remaining
portions of this Code or of such Act or resolution, which shall remain of full force and effect as if such portion
so declared or adjudged invalid or unconstitutional were not originally a part of this Code or of such Act or
resolution. The General Assembly declares that it would have enacted the remaining parts of this Code if it
had known that such portion hereof would be declared or adjudged invalid or unconstitutional. The General
Assembly further declares that it would have enacted the remaining parts of any other Act or resolution if it
had known that such portion thereof would be declared or adjudged invalid or unconstitutional unless such
Act or resolution contains an express provision to the contrary.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Georgia
Ga. Code Ann., §§ 10-1-760 - 10-1- 767
Georgia Trade Secrets Act of 1990

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Hawaii
Haw. Rev. Stat. §§ 482B-1 - 482B-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 482B-2
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 482B-2
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 482B-2
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 482B-2
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Fed/State
Injunctive
Relief

Hawaii
Haw. Rev. Stat. §§ 482B-1 - 482B-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 482B-3. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 482B-4. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 482B-5. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 482B-6. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 482B-7. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Fed/State
Effect on
Other Law

Hawaii
Haw. Rev. Stat. §§ 482B-1 - 482B-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 482B-8. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

§ 482B-9. Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 47 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice
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Fed/State

Hawaii
Haw. Rev. Stat. §§ 482B-1 - 482B-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Idaho
Idaho Code Ann. §§ 48-801 - 48-807
Idaho Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 48-801(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 48-801(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 48-801(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 48-801(5)
(5) “Trade secret” means information, including a formula, pattern, compilation, program, computer
program, device, method, technique, or process, that:
(a) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use; and
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy. Trade
secrets as defined in this subsection are subject to disclosure by a public agency according to chapter 1, title
74, Idaho Code.

Definitions
Not in UTSA

§ 48-801(4)
(4) “Computer program” means information which is capable of causing a computer to perform logical
operation(s) and:
(a) Is contained on any media or in any format;
(b) Is capable of being input, directly or indirectly, into a computer; and
(c) Has prominently displayed a notice of copyright, or other proprietary or confidential marking, either
within or on the media containing the information.
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Compared to the UTSA
Fed/State
Injunctive
Relief

Idaho
Idaho Code Ann. §§ 48-801 - 48-807
Idaho Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 48-802. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 48-803. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

None

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 48-804. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 48-805. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Effect on
Other Law

Idaho
Idaho Code Ann. §§ 48-801 - 48-807
Idaho Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 48-806. Effect on other law
Substantively identical to UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

State v. Nielsen , 960 P.2d 177, 180 (1998)
Statutes should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Idaho
Idaho Code Ann. §§ 48-801 - 48-807
Idaho Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Illinois
765 Ill. Comp. Stat. Ann. §§ 1065/1 - 1065/9
Illinois Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979
[1985 version appears to have been considered insofar as its language is present in § 1065/8.]

Definition:
As used in this [Act], unless the context requires otherwise:
§ 1065/2(a)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a
Means
to maintain secrecy, or espionage through electronic or other means;
confidential relationship or other duty to maintain secrecy or limit use, or espionage through electronic or
other means. Reverse engineering or independent development shall not be considered improper means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 1065/2(b)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 1065/2(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, corporation, business trust, estate, trust, partnership, association, joint
venture, government, governmental subdivision or agency, or any other for-profit or not-for-profit legal or
commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 1065/2(d)
“Trade secret” means information, including but not limited to, technical or non-technical data, a formula,
pattern, compilation, program, device, method, technique, drawing, process, financial data, or list of actual
or potential customers or suppliers, that:
(1) Derives independent is sufficiently secret to derive economic value, actual or potential, from not being
generally known to other persons who can obtain economic value from its disclosure or use; and
(2) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy or
confidentiality.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Illinois
765 Ill. Comp. Stat. Ann. §§ 1065/1 - 1065/9
Illinois Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 1065/3. Injunctions
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction may
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, provided that the injunction may be continued for
an additional reasonable period of time in appropriate circumstances for reasons including, but not limited
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
to an elimination of the in order to eliminate commercial advantage that otherwise would be derived from
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
the misappropriation, deterrence of willful and malicious misappropriation, or where the trade secret ceases
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring to exist due to the fault of the enjoined party or others by improper means.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(b) If the court determines that it would be unreasonable to prohibit future use due to an overriding public
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. interest, In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time the use could have been prohibited.Exceptional circumstances
include, but are not limited to, a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by a court
order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 1065/4. Damages
(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant In addition to
the relief provided for by Section 3, a person is entitled to recover damages for misappropriation. Damages
can include both the actual loss caused by misappropriation and the unjust enrichment caused by
misappropriation that is not taken into account in computing actual loss. In lieu of If neither damages nor
unjust enrichment caused by the misappropriation are proved by a preponderance of the evidence, the court
may award damages caused by misappropriation measured in terms by imposition of liability for a
reasonable royalty for a misappropriator’s unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 1065/5. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 1065/6. Protection of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 1065/7. Limitations
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three 5 years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered. For the purposes of this
Act, a continuing misappropriation constitutes a single claim.
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Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Illinois
765 Ill. Comp. Stat. Ann. §§ 1065/1 - 1065/9
Illinois Trade Secrets Act
§ 1065/8. Legislative intent; exceptions
(a) Except as provided in subsection (b), this Act displaces is intended to displace conflicting tort,
restitutionary, unfair competition, and other laws of this State providing civil remedies for misappropriation
of a trade secret.
(b) This Act does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret, provided
however, that a contractual or other duty to maintain secrecy or limit use of a trade secret shall not be
deemed to be void or unenforceable solely for lack of durational or geographical limitation on the duty;
(2) other civil remedies that are not based upon misappropriation of a trade secret;
(3) criminal remedies, whether or not based upon misappropriation of a trade secret; or
(4) the definition of a trade secret contained in any other Act of this State.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

5 Ill. Comp. Stat. Ann. § 70/1.31. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of an Act enacted after the effective date of this amendatory Act or application thereof to
any person or circumstance is held invalid, such invalidity does not affect other provisions or applications of
the Act which can be given effect without the invalid application or provision, and to this end the provisions
of each Act enacted after the effective date of this amendatory Act are severable, unless otherwise provided
by the Act.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
§ 1065/9. Effective date and application
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
This Act takes effect on January 1, 1988, and does not apply to misappropriation occurring prior to its
"Time of
effective date.
Taking Effect"
where
provided in
statutory text.
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Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Indiana
Ind. Code §§ 24-2-3-1 - 24-2-3-8
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 24-2-3-2 Definitions
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 24-2-3-2 Definitions
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 24-2-3-2 Definitions
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, limited liability company, corporation, business trust, estate, trust,
partnership, association, joint venture, government, governmental subdivision or agency, or any other legal
or commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 24-2-3-2 Definitions
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Indiana
Ind. Code §§ 24-2-3-1 - 24-2-3-8
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 42-3-2-3. Injunction against misappropriation; exceptional circumstances
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (b) If the court determines in exceptional circumstances that it would be unreasonable to prohibit future use,
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
an injunction may condition future use upon payment of a reasonable royalty for no longer than the period of
time the use could have been prohibited. Exceptional circumstances include, but are not limited to, a
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by a court
order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.

§ 24-2-3-4 Damages for misappropriation and unjust enrichment; royalty; exemplary damages

(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

b) When neither damages nor unjust enrichment are provable, the court may order payment of a reasonable
royalty for no longer than the period during which the use could have been prohibited. In lieu of damages
measured by any other methods, the damages caused by misappropriation may be measured by imposition
of liability for a reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade secret.

(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable. Damages can include both In
addition to or in lieu of injunctive relief, a complainant may recover damages for the actual loss caused by
misappropriation. A complainant also may recover for and the unjust enrichment caused by misappropriation
that is not taken into account in computing damages for actual loss.

(c) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 24-2-3-5 Attorney’s fees; conditions
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 24-2-3-6 Preservation of secrecy of trade secret
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 24-2-3-7. Limitation of action
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Indiana
Ind. Code §§ 24-2-3-1 - 24-2-3-8
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 24-2-3-1(c)
The chapter displaces all conflicting law of this state pertaining to the misappropriation of trade secrets,
except contract law and criminal law.
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 24-2-3-1(b)
Same as UTSA

Severability

Ind. Code § 1-1-1-8 Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

(a) If any provision of this Code as now or later amended or its application to any person or circumstance is
held invalid, the invalidity does not affect other provisions that can be given effect without the invalid
provision or application.
(b) Except in the case of a statute containing a nonseverability provision, each part and application of every
statute is severable. If any provision or application of a statute is held invalid, the invalidity does not affect
the remainder of the statute unless:
(1) the remainder is so essentially and inseparably connected with, and so dependent upon, the invalid
provision or application that it cannot be presumed that the remainder would have been enacted without the
invalid provision or application; or
(2) the remainder is incomplete and incapable of being executed in accordance with the legislative intent
without the invalid provision or application.
This subsection applies to every statute, regardless of whether enacted before or after the passage of this
subsection. The general assembly may preserve the legislative history of this subsection by adoption of a
concurrent resolution and publication of the resolution in the legislative journals.
(c) The repeal of a statute stating that the provisions of an act are severable as provided in subsection (b)
does not affect the operation of subsection (b) with respect to that act.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 24-2-3-8 Continuing misappropriation commenced prior to September 1, 1982
Sec. 8. If a continuing misappropriation otherwise covered by this chapter began before September 1, 1982,
the chapter does not apply to the part of the misappropriation that occured1 before that date. It does apply
to the part that occurs after August 31, 1982, unless the appropriation was not a misappropriation under the
law displaced by this chapter.
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Fed/State
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Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 550.2(1)
Preamble and
Substantively identical to UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 550.2(3)
Substantively identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Iowa Code Ann. § 4.1(20)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Unless otherwise provided by law, “person” means natural person individual, corporation, limited liability
company, government or governmental subdivision or agency, business trust, estate, trust, partnership or
association, or any other legal or commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 550.2(4)
Substantively identical to UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 550.2(2)
“Knows” or “knowledge” means that a person has actual knowledge of information or a circumstance or
that the person has reason to know of the information or circumstance.
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Compared to the UTSA
Fed/State
Injunctive
Relief

Iowa
Iowa Code Ann. §§ 550.1 - 550.8
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 550.3. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Substantively identical to UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.

§ 550.4. Damages
Substantively identical to UTSA, except for the following annotation to the UTSA language:
Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or reason
to know of misappropriation renders a monetary recovery inequitable, a complainant an owner of a trade
secret is entitled to recover damages for misappropriation.

(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 550.6. Attorney's fees
Substantively identical to UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 550.7. Preservation of secrecy
Substantively identical to UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 550.8. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Substantively identical to UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Iowa
Iowa Code Ann. §§ 550.1 - 550.8
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

None

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Iowa Code Ann. § 4.12. Acts or statutes are severable

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of an Act or statute or the application thereof to any person or circumstance is held invalid,
the invalidity does not affect other provisions or applications of the Act or statute which can be given effect
without the invalid provision or application, and to this end the provisions of the Act or statute are severable.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 550.5. Defense--consent of disclosure
In an action for injunctive relief or damages against a person under this chapter, it shall be a complete
defense that the person disclosing a trade secret made the disclosure with the implied or express consent of
the owner of the trade secret.
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Compared to the UTSA
Fed/State

Iowa
Iowa Code Ann. §§ 550.1 - 550.8
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Kansas
Kan. Stat. Ann. §§ 60-3320 - 60-3330
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 60-3320(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 60-3320(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 60-3320(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 60-3320(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Kansas
Kan. Stat. Ann. §§ 60-3320 - 60-3330
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 60-3321. Misappropriation of trade secret; injunctive or other protective relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 60-3322. Same; damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 60-3323. Award of attorney fees, when
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 60-3324. Preservation of trade secret during action
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 60-3325. Time limit for bringing action
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Kansas
Kan. Stat. Ann. §§ 60-3320 - 60-3330
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 60-3326. Application of act
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 60-3327. Uniformity of act
Same as UTSA

Severability

§ 60-3329. Severability of provisions of act
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 60-3330. Act not retroactive
This act does not apply to misappropriation occurring prior to the effective date. With respect to a continuing
misappropriation that began prior to the effective date, the act also does not apply to the continuing
misappropriation that occurs after the effective date.
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Compared to the UTSA
Fed/State

Kansas
Kan. Stat. Ann. §§ 60-3320 - 60-3330
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Kentucky
Ky. Rev. Stat. Ann. §§ 365.880 - 365.900
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 365.880(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 365.880(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 365.880(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 365.880(4)
“Trade secret” means information, including a formula, pattern, compilation, program, data, device, method,
technique, or process, that:
(a) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Kentucky
Ky. Rev. Stat. Ann. §§ 365.880 - 365.900
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 365.882 Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 365.884 Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Substantively Identical to UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 365.886 Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 365.888 Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 365.890 Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 70 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State
Effect on
Other Law

Kentucky
Ky. Rev. Stat. Ann. §§ 365.880 - 365.900
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 365.892 Effect on other laws
Substantively identical to UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 365.894 Uniformity of application and construction
Same as UTSA

Severability

§ 365.898 Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 365.900 Effective date; when applicable to misappropriation
KRS 365.880 to 365.900 shall take effect on July 13, 1990, and shall not apply to misappropriation occurring
prior to July 13, 1990. With respect to a continuing misappropriation that began prior to July 13, 1990, KRS
365.880 to 365.900 also shall not apply to the continuing misappropriation that occurs after July 13, 1990.
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Compared to the UTSA
Fed/State

Kentucky
Ky. Rev. Stat. Ann. §§ 365.880 - 365.900
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Louisiana
La. Stat. Ann. §§ 51:1431 - 51:1439
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 1431(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 1431(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 1431(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 1431(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Injunctive
Relief

Louisiana
La. Stat. Ann. §§ 51:1431 - 51:1439
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 1432. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
A. Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring B. In exceptional circumstances, If the court determines that it would be unreasonable to prohibit future
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
use, an injunction may condition future use upon payment of a reasonable royalty for no longer than the
period of time the use could have been prohibited. Exceptional circumstances include, but are not limited to,
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
C. In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 1433 Damages
A.Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable. Damages can include both In
addition to or in lieu of injunctive relief, a complainant may recover damages for the actual loss caused by
misappropriation. A complainant also may recover for and the unjust enrichment caused by misappropriation
that is not taken into account in computing damages for actual loss. In lieu of damages measured by any
other methods, the damages caused by misappropriation may be measured by imposition of liability for a
reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 1434. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 1435. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 1436. Prescriptive period
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Louisiana
La. Stat. Ann. §§ 51:1431 - 51:1439
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 1437 Effect on other law
A. This Chapter displaces conflicting tort, restitutionary, and other laws of this state pertaining to civil
liability for misappropriation of a trade secret.
B. This chapter does not affect:
(1) Contractual remedies, whether or not based upon misappropriation of a trade secret; or other civil
liability or relief that is not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(2) criminal remedies, whether or not based upon misappropriation of a trade secretliability for
misappropriation of a trade secret; or

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 1438. Uniformity of application and construction
Same as UTSA

Severability

La. Stat. Ann. 24:175. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

A. Unless otherwise specifically provided therein, the provisions of each act of the legislature are severable,
whether or not a provision to that effect is included in the act. If any provision or item of an act, or the
application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of
the act which can be given effect without the invalid provision, item, or application.
B. This Section shall apply to acts of the legislature affecting general, and local and special laws, and
statutes of the state, including the Louisiana Revised Statutes of 1950, the Civil Code of the state of
Louisiana, the Louisiana Code of Civil Procedure, the Louisiana Code of Criminal Procedure, the Louisiana
Code of Evidence, and the Louisiana Code of Juvenile Procedure.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 1542(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 1542(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 1542(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 1542(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Injunctive
Relief

Maine
Me. Rev. Stat. Ann. tit 10, §§ 1541 - 1548
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 1543. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
1. Misappropriation restrained or enjoined. Actual or threatened misappropriation may be restrained or
derived from the misappropriation.
enjoined. Upon application to the court, an injunction shall be terminated when the trade secret has ceased
to exist, but the injunction may be continued for an additional reasonable period of time in order to
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
eliminate commercial advantage that otherwise would be derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring 2. Exceptional circumstances. In exceptional circumstances, an injunction may condition future use upon
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
payment of a reasonable royalty for no longer than the period of time for which use could have been
prohibited.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.
A. Exceptional circumstances include, but are not limited to, a material and prejudicial change of position
prior to acquiring knowledge or reason to know of misappropriation that renders a prohibitive injunction
inequitable.
3. Protection of trade secret compelled. In appropriate circumstances, affirmative acts to protect a trade
secret may be compelled by court order.
4. Application. This section applies to all forms of injunctive relief, including temporary restraining orders,
preliminary injunctions and permanent injunctions.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 1544. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Substantively identical to UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 1545. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 1546. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 1547. Statute of limitations
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three 4 years after the misappropriation is discovered
For the purposes of this section, a continuing misappropriation constitutes a single claim.
or, by the exercise of reasonable diligence, should have been discovered. For the purposes of this section, a
continuing misappropriation constitutes a single claim.
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Maine
Me. Rev. Stat. Ann. tit 10, §§ 1541 - 1548
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 1548. Effect on other laws
1. No effect. Except as provided in this section, this Act displaces conflicting tort, restitutionary and other
laws of this State providing civil remedies for misappropriation of a trade secret. This Act does not affect:
A. Contractual remedies, whether or not based upon misappropriation of a trade secret;
B. Other civil remedies that are not based upon misappropriation of a trade secret;
C. Criminal remedies, whether or not based upon misappropriation of a trade secret;
D. The duty of any person to disclose information where expressly required by law; or
E. The provisions of the Maine Tort Claims Act, Title 14, chapter 741.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Me. Rev. Stat. Ann. tit 1, § 71(8) Severability.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

The provisions of the statutes are severable. The provisions of any session law are severable. If any provision
of the statutes or of a session law is invalid, or if the application of either to any person or circumstance is
invalid, such invalidity does not affect other provisions or applications which can be given effect without the
invalid provision or application. The repeal of a severability clause located in and applicable to any title or a
division of a title, chapter, section or Act, must be construed as the removal of surplus language unless the
law indicates otherwise.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 80 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

Maryland
Md. Code Ann., Com. Law §§ 11-1201 - 11-1209
Maryland Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 11-1201. Definitions
Preamble and
Substantively identical but for:
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;
(a) In this subtitle the following words have the meanings indicated unless the context requires otherwise

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 11-1201(c)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 11-1201(d)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 11-1201(e)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Injunctive
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Maryland
Md. Code Ann., Com. Law §§ 11-1201 - 11-1209
Maryland Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 11-1202. Injunctive Relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 11-1203. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Substantively identical to UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 11-1204. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 11-1205. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 11-1206. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Maryland
Md. Code Ann., Com. Law §§ 11-1201 - 11-1209
Maryland Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 11-1207. Effect on other law
Same as UTSA but for the addition of:

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

(2) Nothing contained in this act may be applied or construed to waive or limit any common law or statutory
defense or immunity possessed by State personnel as defined under § 12-101 of the State Government
Article.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 11-1208. Uniformity of application and construction
Same as UTSA

Severability

Md. Code Ann., General Provisions § 1-210. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

In general
(a) Except as otherwise provided, the provisions of all statutes enacted after July 1, 1973, are severable.
When part of statute found to be unconstitutional or void
(b) The finding by a court that part of a statute is unconstitutional or void does not affect the validity of the
remaining portions of the statute, unless the court finds that the remaining valid provisions alone are
incomplete and incapable of being executed in accordance with the legislative intent.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
Section 1.
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this chapter, the following words shall have the following meanings unless the context clearly
Means
to maintain secrecy, or espionage through electronic or other means;
requires otherwise:
“Improper means”, without limitation, theft, bribery, misrepresentation, unreasonable intrusion into private
physical or electronic space or breach or inducement of a breach of a confidential relationship or other duty
maintain secrecy, or espionage through electronic or other means; to limit acquisition, disclosure or use of
information; provided, however, that “improper means” shall not include reverse engineering from properly
accessed materials or information.

Definition:
Misappropriation

(2) "Misappropriation" means:

Section 1.
Substantively identical to UTSA but for:

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or

(ii)(C) before a material change of the actor’s position, knew or had reason to know that what was disclosed
it was a trade secret and that such person's knowledge of the trade secret it had been acquired by accident,
mistake or through another person’s act described in subclause (A) of clause (ii) or subclauses (1) or (2) of
subclause (B) of said clause (ii).

(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Section 1.
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Section 1(4)
“Trade secret”, specified or specifiable information, whether or not fixed in tangible form or embodied in
any tangible thing, including, but not limited to, a formula, pattern, compilation, program, device, method,
technique, process, business strategy, customer list, invention or scientific, technical, financial or customer
data that, at the time of the alleged misappropriation: [i] derives provided economic value advantage, actual
or potential, from not being generally known to, and not being readily ascertainable by proper means by,
others who can might obtain economic value advantage from its acquisition, disclosure or use; and
[ii] is was the subject of efforts that were reasonable under the circumstances, to maintain its secrecy. to
protect against the acquisition, disclosure or use of such information without the consent of the person
properly asserting rights therein or such person's predecessor in interest including, but not limited to,
reasonable notice.

Definitions
Not in UTSA
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Fed/State
Injunctive
Relief

Massachusetts
MA S.2418, 189th Gen. Ct. (Ma. 2016) [H.4434 substantially the same]
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall Section 2
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined upon principles of equity, including, but not
derived from the misappropriation.
limited to, consideration of prior conduct and the circumstances of potential use, upon a showing that
information qualifying as a trade secret has been or is threatened to be misappropriated. Upon application
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
to the court, an injunction shall be terminated when the trade secret has ceased to exist; provided, however,
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
that but the injunction may be continued for an additional reasonable period of time if necessary in order to
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring eliminate any economic commercial advantage that otherwise would be derived from misappropriation.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. royalty for not longer than the period of time for which use could have been prohibited. For purposes of this
subsection, "exceptional circumstances" shall include, but are not limited to, a material and prejudicial
change of position prior to acquiring knowledge or reason to know of misappropriation that renders a
prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Section 3.
(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation of information qualifying as a trade secret. Damages can include both
the actual loss caused by misappropriation and the unjust enrichment caused by misappropriation that is not
taken into account in computing actual loss. In lieu of damages measured by any other methods, the
damages caused by misappropriation may be measured by the imposition of liability for a reasonable royalty
for a misappropriator's unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice the amount of an award made under subsection (a).

Attorney's
Fees

Preservation
of Secrecy

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

Section 4

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

Section 5

The court may award reasonable attorneys’ fees and costs to the prevailing party if: (i) a claim of
misappropriation is made or defended in bad faith; (ii) a motion to enter or to terminate an injunction is
made or resisted in bad faith; or (iii) willful and malicious misappropriation exists. In considering an award
of reasonable attorneys’ fees, the court may take into account the claimant’s specification of trade secrets
and the proof that the alleged trade secrets were misappropriated.

(a) In an action under this chapter, a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding in
camera hearings, sealing the records of the action and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.
(b) In an action alleging misappropriation under this chapter, a party shall state with reasonable particularity
the circumstances thereof, including the nature of the trade secret and the basis for its protection. Before
commencing discovery relating to an alleged trade secret, the party alleging misappropriation shall identify
the trade secret with sufficient particularity under the circumstances of the case to allow the court to
determine the appropriate parameters of discovery and to reasonably enable other parties to prepare their
defense.

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by Section 6
the exercise of reasonable diligence should have been discovered.
Substantially identical to the UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Section 7
(a) Except as provided in subsection (b), this chapter displaces shall supersede any conflicting tort,
restitutionary, and other laws of the Commonweath this state that provide providing civil remedies for the
misappropriation of a trade secret.
(b) This chapter shall not affect:
(1) contractual remedies;, whether or not based upon misappropriation of a trade secret. provided that,
to the extent such remedies are based on an interest in the economic advantage of information claimed to
be confidential, such confidentiality shall be determined according to the definition of trade secret in section
1 and the terms and circumstances of the underlying contract shall be considered in such determination;
(2) remedies based on submissions to governmental units;
(3) other civil remedies to the extent that those remedies are not based upon misappropriation of a trade
secret; or
(4) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

Section 8
Same as UTSA

Severability

G.L. c. 4, § 6. Rules for construction of statutes

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.

Eleventh, The provisions of any statute shall be deemed severable, and if any part of any statute shall be
adjudged unconstitutional or invalid, such judgment shall not affect other valid parts thereof.

In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Massachusetts
MA S.2418, 189th Gen. Ct. (Ma. 2016) [H.4434 substantially the same]
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
445.1902. Definitions
Preamble and
Same as UTSA but for:
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;
Sec. 2. As used in this act unless the context requires otherwise:

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 445.1902(b)
Substantively identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 445.1902(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person an individual , corporation, business trust, estate, trust, partnership,
association, joint venture, government, governmental subdivision or agency, governmental entity, or any
other legal or commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 445.1902(a)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Michigan
Mich. Comp. Laws Ann. §§ 445.1901 - 445.1910
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 445.1903. Actual or threatened misappropriation of trade secrets; injunction
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(1) Actual or threatened misappropriation may be enjoined. Upon application to the court of competent
derived from the misappropriation.
jurisdiction, an injunction shall be terminated when the trade secret has ceased to exist, but the injunction
may be continued for an additional reasonable period of time in order to eliminate commercial advantage
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
that otherwise would be derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (2) In exceptional circumstances, If a court determines that it would be unreasonable to prohibit future use
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
of a trade secret, an injunction may condition future use upon payment of a reasonable royalty for no longer
than the period of time the use could have been prohibited. Exceptional circumstances include, but are not
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. limited to, a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(3) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 445.1904. Recovery of damages for misappropriation; exceptions
Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or reason
to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to recover
damages for misappropriation. Damages can include both the actual loss caused by misappropriation and
the unjust enrichment caused by misappropriation that is not taken into account in computing actual loss. In
lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator’s unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 445.1905. Claims made in bad faith; motion to terminate injunction
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 445.1906. Preservation of secrecy of alleged trade secret, means
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 445.1907. Statute of limitations for bringing misappropriation action
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

Michigan
Mich. Comp. Laws Ann. §§ 445.1901 - 445.1910
Uniform Trade Secrets Act
§ 445.1908. Displacement of other civil remedies
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 445.1909. Application and construction of act
Same as UTSA

Severability

Mich. Comp. Laws Ann. § 8.5. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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In the construction of the statutes of this state the following rules shall be observed, unless such
construction would be inconsistent with the manifest intent of the legislature, that is to say:
If any portion of an act or the application thereof to any person or circumstances shall be found to be invalid
by a court, such invalidity shall not affect the remaining portions or applications of the act which can be
given effect without the invalid portion or application, provided such remaining portions are not determined
by the court to be inoperable, and to this end acts are declared to be severable.

§ 445.1910. Effective date of act; application
This act takes effect October 1, 1998 and does not apply to misappropriation occurring before the effective
date. With respect to a continuing misappropriation that began before the effective date, this act does not
apply to the continuing misappropriation that occurs after the effective date.
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Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Minnesota
Minn. Stat. Ann. §§ 325C.01 - 325C.08
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 325C.01
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 325C.01(3)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 325C.01(4)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 325C.01(5)
Same as UTSA but for the addition of:

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and

The existence of a trade secret is not negated merely because an employee or other person has acquired the
trade secret without express or specific notice that it is a trade secret if, under all the circumstances, the
employee or other person knows or has reason to know that the owner intends or expects the secrecy of the
type of information comprising the trade secret to be maintained.

(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Minnesota
Minn. Stat. Ann. §§ 325C.01 - 325C.08
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 325C.02. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 325C.03. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 325C.04. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 325C.05. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 325C.06. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Minnesota
Minn. Stat. Ann. §§ 325C.01 - 325C.08
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 325C.07. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Minn. Stat. Ann. § 645.20. Construction of severable provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Unless there is a provision in the law that the provisions shall not be severable, the provisions of all laws
shall be severable. If any provision of a law is found to be unconstitutional and void, the remaining provisions
of the law shall remain valid, unless the court finds the valid provisions of the law are so essentially and
inseparably connected with, and so dependent upon, the void provisions that the court cannot presume the
legislature would have enacted the remaining valid provisions without the void one; or unless the court finds
the remaining valid provisions, standing alone, are incomplete and are incapable of being executed in
accordance with the legislative intent.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Minnesota
Minn. Stat. Ann. §§ 325C.01 - 325C.08
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Mississippi
Miss. Code Ann. §§ 75-26-1 - 75-26-19
Mississippi Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 75-26-3(a)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 75-26-3(b)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 75-26-3(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 75-26-3(d)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Mississippi
Miss. Code Ann. §§ 75-26-1 - 75-26-19
Mississippi Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 75-26-5. Injunctions; protective orders
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 75-26-7. Damages
(1) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator’s unauthorized disclosure
or use of a trade secret.
(2) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (1).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 75-26-9. Attorney’s fees for prevailing party
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 75-26-11. Preservation of secrecy during litigation
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 75-26-13. Limitations period
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Mississippi
Miss. Code Ann. §§ 75-26-1 - 75-26-19
Mississippi Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 75-26-15. Applicability of chapter
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 75-26-17. Construction
Same as UTSA

Severability

§ 75-26-19. Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Mississippi
Miss. Code Ann. §§ 75-26-1 - 75-26-19
Mississippi Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Missouri
Mo. Ann. Stat. §§ 417.450 - 417.467
Missouri Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 417.453(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 417.453(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 417.453(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person”, a natural person, corporation, business trust, estate, trust, partnership, association, joint venture,
governmental subdivision or agency, or any other legal or commercial entity, whether for profit or not for
profit;

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 417.453(1)(4)
“Trade secret”, information, including but not limited to, technical or nontechnical data, a formula, pattern,
compilation, program, device, method, technique, or process, that:
(a) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by other persons who can obtain economic value from its
disclosure or use; and
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Missouri
Mo. Ann. Stat. §§ 417.450 - 417.467
Missouri Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 417.455. Actual or threatened misappropriation--injunction
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 417.457. Damages for misappropriation
1. Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator’s unauthorized disclosure
or use of a trade secret.
2. If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (1). If misappropriation is outrageous because of the
misappropriator’s evil motive or reckless indifference to the rights of others, the court may award punitive
damages.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

None

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 417.459. Preservation of secrecy by court
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 417.461. Limitation of actions
the exercise of reasonable diligence should have been discovered.
An action for misappropriation shall be brought within three five years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered. For the purposes of this
section, a continuing misappropriation constitutes a single claim.
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Fed/State
Effect on
Other Law

Missouri
Mo. Ann. Stat. §§ 417.450 - 417.467
Missouri Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 417.463. Available remedies
1. Except as provided in subsection 2 of this section, sections 417.450 to 417.467 displace conflicting tort,
restitutionary, and other laws of this state providing civil remedies for misappropriation of a trade secret.
2. Sections 417.450 to 417.467 shall not affect:
(1) Contractual remedies, whether or not based upon misappropriation of a trade secret; or
(2) Other civil remedies that are not based upon misappropriation of a trade secret; or
(3) Criminal remedies, whether or not based upon misappropriation of a trade secret; or
(4) The discovery of facts, opinions, information, documents, things, and any other matters discoverable
in litigation, except in litigation which alleges misappropriation of trade secrets as a cause of action.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

417.465. Application and construction of act
Same as UTSA

Severability

Mo. Ann. Stat. § 1.140. Severability of statute provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

The provisions of every statute are severable. If any provision of a statute is found by a court of competent
jurisdiction to be unconstitutional, the remaining provisions of the statute are valid unless the court finds the
valid provisions of the statute are so essentially and inseparably connected with, and so dependent upon, the
void provision that it cannot be presumed the legislature would have enacted the valid provisions without the
void one; or unless the court finds that the valid provisions, standing alone, are incomplete and are incapable
of being executed in accordance with the legislative intent.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Missouri
Mo. Ann. Stat. §§ 417.450 - 417.467
Missouri Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Montana
Mont. Code Ann. §§ 30-14-401 - 30-14-409
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 30-14-402(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 30-14-402(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 30-14-402(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 30-14-402(4)
(4) “Trade secret” means information or computer software, including a formula, pattern, compilation,
program, device, method, technique, or process, that:
(a) derives independent economic value, actual or potential, from not being generally known to and not
being readily ascertainable by proper means by other persons who can obtain economic value from its
disclosure or use; and
(b) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Montana
Mont. Code Ann. §§ 30-14-401 - 30-14-409
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 30-14-403. Injunctive relief--royalty
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 30-14-404. Damages
(1) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages may include both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that is not taken into account in
computing actual loss. In lieu of damages measured by any other methods, the damages caused by
misappropriation may be measured by imposition of liability for a reasonable royalty for a misappropriator’s
unauthorized use of a trade secret.
(2) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 30-14-405. Costs and attorney fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 30-14-406. Preservation of secret
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 30-14-407. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Montana
Mont. Code Ann. §§ 30-14-401 - 30-14-409
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 30-14-408. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 30-14-409. Uniformity of application and construction
Same as UTSA

Severability

Reichert v. State ex rel. McCulloch , 278 P.3d 455, 482 (2012).
Severability is a principle established by caselaw.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Montana
Mont. Code Ann. §§ 30-14-401 - 30-14-409
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Nebraska
Neb. Rev. Stat. §§ 87-501 - 87-507
Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 87-502(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 87-502(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 87-502(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Person shall mean a natural person, corporation, business trust, estate, trust, partnership, limited liability
company, association, joint venture, government, governmental subdivision or agency, or any other legal or
commercial entity; and

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 87-502(4)
Trade secret shall mean information, including, but not limited to, a drawing, formula, pattern, compilation,
program, device, method, technique, code, or process that:
(a) Derives independent economic value, actual or potential, from not being known to, and not being
ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use;
and
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Nebraska
Neb. Rev. Stat. §§ 87-501 - 87-507
Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 87-503. Misappropriation; injunction; royalty; affirmative acts
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 87-504. Misappropriation; damages
Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or having
reason to know of the misappropriation renders a monetary recovery inequitable, a complainant shall be
entitled to recover damages for misappropriation. Damages may include both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that is not taken into account in
computing actual loss. In lieu of damages measured by any other methods, the damages caused by
misappropriation may be measured by imposition of liability for a reasonable royalty for a misappropriator’s
unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

None

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 87-505. Court proceedings; preserve secrecy

Statute of
Limitations

In an action under the Trade Secrets Act, the court shall preserve the secrecy of an alleged trade secret by
reasonable means, which may include, but not be limited to, granting protective orders in connection with
discovery proceedings holding in-camera hearings, sealing the records of the action, and ordering any person
involved in the litigation not to disclose an alleged trade secret without prior court approval. and ordering
nondisclosure of the alleged trade secret by the parties’ attorneys, witnesses, or experts. The disclosure or
publication of a trade secret in a court proceeding or as a result thereof shall not constitute an abandonment
of the secret.

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 87-506. Statute of limitation
the exercise of reasonable diligence should have been discovered.
An action for misappropriation shall be brought within three four years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered. For purposes of this
section, a continuing misappropriation shall constitute a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Nebraska
Neb. Rev. Stat. §§ 87-501 - 87-507
Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

None

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Ewing v. Scotts Bluff County Bd. of Equalization, 420 N.W.2d 685, 690-91 (1988).
Severability is a principle established by caselaw.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 87-507. Applicability of act
The Trade Secrets Act shall not apply to any misappropriation occurring prior to July 9, 1988. With respect to
a continuing misappropriation that began prior to July 9, 1988, such act also shall not apply to the continuing
misappropriation that occurs after such date.

Page 111 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

Nebraska
Neb. Rev. Stat. §§ 87-501 - 87-507
Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Nevada
Nev. Rev. Stat. Ann. §§ 600A.010 - 600A.100
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 600A.030(1)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes, without limitation:
Means
to maintain secrecy, or espionage through electronic or other means;
(a) Theft;
(b) Bribery;
(c) Misrepresentation;
(d) Willful breach or willful inducement of a breach of a duty to maintain secrecy;
(e) Willful breach or willful inducement of a breach of a duty imposed by common law, statute, contract, license,
protective order or other court or administrative order; and
(f) Espionage through electronic or other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 600A.030(2)
Same as UTSA but for the addition of:

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

(a) Acquisition of the trade secret of another by a person by improper means;

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 600A.030(4)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 600A.030(5)
“Trade secret” means information, including, without limitation, a formula, pattern, compilation, program, device,
method, technique, product, system, process, design, prototype, procedure, computer programming instruction or
code that:
(a) Derives independent economic value, actual or potential, from not being generally known to, and not being
readily ascertainable by proper means by the public or any other persons who can obtain commercial or economic
value from its disclosure or use; and
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 600A.31(3)
“Owner” means the person who holds legal or equitable title to a trade secret.
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Compared to the UTSA
Fed/State
Injunctive
Relief

Nevada
Nev. Rev. Stat. Ann. §§ 600A.010 - 600A.100
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 600A.040. Actual or threatened misappropriation: Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Substantively identical to UTSA but for the addition of:
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
3. In appropriate circumstances, the court may order affirmative acts to protect a trade secret. As used in this
subsection, “affirmative acts” includes, without limitation, issuing an injunction or order requiring that a trade
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
secret which has been misappropriated and posted, displayed or otherwise disseminated on the Internet be
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
removed from the Internet immediately.
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.

§ 600A.050. Misappropriation: Damages
Same as UTSA but for:
2. If willful, wanton or reckless misappropriation or disregard of the rights of the owner of the trade secret exists,
the court may award exemplary damages in an amount not exceeding twice the award made under subsection 1.

(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 600A.060. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 600A.070. Preservation of secrecy

Statute of
Limitations

In any action under this [Act] civil or criminal action, the court shall preserve the secrecy of an alleged trade secret
by reasonable means, which may include, without limitation:
1. Granting protective orders in connection with discovery proceedings;
2. Holding hearings in camera;
3. Sealing the records of the action;
4. Determining the need for any information related to the trade secret before allowing discovery;
5. Allowing the owner of the trade secret to obtain a signed agreement of confidentiality from any party who
obtains knowledge of the trade secret;
6. Ordering a person who obtains knowledge of the trade secret to return to the owner of the trade secret any
writing which reflects or contains the trade secret; and
7. Ordering any person involved in the litigation not to disclose an alleged trade secret without previous court
approval.

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 600A.080. Limitation of actions
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 114 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Nevada
Nev. Rev. Stat. Ann. §§ 600A.010 - 600A.100
Uniform Trade Secrets Act
§ 600A.090. Effect of chapter on other law and remedies
1. Except as otherwise provided in subsection 2, this chapter displaces conflicting tort, restitutionary, and other law
of this state providing civil remedies for misappropriation of a trade secret.
2. This chapter does not affect:
(a) Contractual remedies, whether or not based upon misappropriation of a trade secret;
(b) Other civil remedies that are not based upon misappropriation of a trade secret; or
(c) Except as otherwise provided in NRS 600A.035, criminal sanctions, whether or not based upon
misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Nev. Rev. Stat. Ann. § 0.020. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

1. If any provision of the Nevada Revised Statutes, or the application thereof to any person, thing or circumstance
is held invalid, such invalidity shall not affect the provisions or application of NRS which can be given effect
without the invalid provision or application, and to this end the provisions of NRS are declared to be severable.
2. The inclusion of an express declaration of severability in the enactment of any provision of NRS or the inclusion
of any such provision in NRS, does not enhance the severability of the provision so treated or detract from the
severability of any other provision of NRS.

§ 600A.020. Repealed
§ 600A.032. Presumption of reasonable effort by owner to maintain secrecy; rebuttal of presumption
The owner of a trade secret is presumed to make a reasonable effort to maintain its secrecy if the word
“Confidential” or “Private” or another indication of secrecy is placed in a reasonably noticeable manner on any
medium or container that describes or includes any portion of the trade secret. This presumption may be rebutted
only by clear and convincing evidence that the owner did not take reasonable efforts to maintain the secrecy of the
trade secret.
§ 600A.035. Theft of trade secrets prohibited; criminal penalties [Omitted from chart]
§ 600A.055. Misappropriation and posting or dissemination on Internet: Effect
A trade secret that is misappropriated and posted, displayed or otherwise disseminated on the Internet shall be
deemed to remain a trade secret as defined in NRS 600A.030 and not to have “ceased to exist” for the purposes of
subsection 1 of NRS 600A.040 if:
1. The owner, within a reasonable time after discovering that the trade secret has been misappropriated and
posted, displayed or otherwise disseminated on the Internet, obtains an injunction or order issued by a court
requiring that the trade secret be removed from the Internet; and
2. The trade secret is removed from the Internet within a reasonable time after the injunction or order
requiring removal of the trade secret is issued by the court.
§ 600A.100. Inapplicability of chapter to acts which occurred before, or began before and continue after, July 1,
1987
This chapter does not apply to a misappropriation that occurred before July 1, 1987, or to a misappropriation that
began before and continues after July 1, 1987.
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Compared to the UTSA
Fed/State

Nevada
Nev. Rev. Stat. Ann. §§ 600A.010 - 600A.100
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

New Hampshire
N.H. Rev. Stat. §§ 350-B:1 - 350-B:9
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 350-B:1(I)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 350-B:1(II)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 350-B:1(III)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 350-B:1(IV)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

New Hampshire
N.H. Rev. Stat. §§ 350-B:1 - 350-B:9
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 350-B:2 Injunctive Relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 350-B:3 Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 350-B:4 Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 350-B:5 Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 350-B:6 Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

New Hampshire
N.H. Rev. Stat. §§ 350-B:1 - 350-B:9
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 350-B:7 Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 350-B:8 Uniformity of construction and application
Same as UTSA

Severability

Associated Press v. State , 888 A.2d 1236, 1255 (2005).
Statutes should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 119 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

New Hampshire
N.H. Rev. Stat. §§ 350-B:1 - 350-B:9
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

New Jersey
N.J. Stat. Ann. §§ 56:15-1 - 56:15-9
New Jersey Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 56:15-2. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this act, unless the context requires otherwise:
Means
to maintain secrecy, or espionage through electronic or other means;
“Improper means” means the theft, bribery, misrepresentation, breach or inducement of a breach of an
express or implied duty to maintain the secrecy of, or to limit the use or disclosure of, a trade secret, or
espionage through electronic or other means, access that is unauthorized or exceeds the scope of
authorization, or other means that violate a person’s rights under the laws of this State.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 56:15-2

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

“Misappropriation” means:
(1) Acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

(2) Disclosure or use of a trade secret of another without express or implied consent of the trade secret
owner by a person who:
(a) used improper means to acquire knowledge of the trade secret; or
(b) at the time of disclosure or use, knew or had reason to know that the knowledge of the trade secret
was derived from or acquired through improper means; or
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(c) before a material change of position, knew or had reason to know that it was a trade secret and that
knowledge of it had been acquired by accident or mistake through improper means.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 56:15-2 "Person"
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 56:15-2 "Trade Secret"
“Trade secret” means information, held by one or more people, without regard to form, including a formula,
pattern, business data compilation, program, device, method, technique, design, diagram, drawing,
invention, plan, procedure, prototype or process, that:
(1) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use; and
(2) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 56:15-2 Definitions
“Proper means” means discovery by independent invention, discovery by reverse engineering, discovery under
a license from the owner of the trade secret, observation of the information in public use or on public
display, obtaining the trade secret from published literature, or discovery or observation by any other means
that is not improper.
“Reverse engineering” means the process of starting with the known product and working backward to find
the method by which it was developed so long as the acquisition of the known product was lawful or from
sources having the legal right to convey it, such as the purchase of the item on the open market.
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Compared to the UTSA
Fed/State
Injunctive
Relief

New Jersey
N.J. Stat. Ann. §§ 56:15-1 - 56:15-9
New Jersey Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 56:15-3. Injunctive relief for actual or threatened misappropriation; additional relief for exceptional
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
circumstances
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
Same as UTSA
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 56:15-4. Award of damages; punitive damages
a. Except to the extent that circumstances, including a material and prejudicial change of position prior to
acquiring knowledge or reason to know of misappropriation renders a monetary recovery inequitable, a
complainant is entitled to recover damages for misappropriation. Damages can include both the actual loss
caused by misappropriation and the unjust enrichment caused by misappropriation that is not taken into
account in computing actual loss. In lieu of damages measured by any other methods, the damages caused
by misappropriation may be measured by imposition of liability for a reasonable royalty for a
misappropriator’s unauthorized disclosure or use of a trade secret.
b. If willful and malicious misappropriation exists, the court may award punitive damages in an amount not
exceeding twice any award made under subsection a. of this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 56:15-6. Attorney’s fees and costs; bad faith litigation
The court may award to the prevailing party reasonable attorney’s fees and costs, including a reasonable
sum to cover the service of expert witnesses, if:
a. willful and malicious misappropriation exists;
b. a claim of misappropriation is made in bad faith; or
c. a motion to terminate an injunction is made or resisted in bad faith.
For purposes of this section, “bad faith” is that which is undertaken or continued solely to harass or
maliciously injure another, or to delay or prolong the resolution of the litigation, or that which is without any
reasonable basis in fact or law and not capable of support by a good faith argument for an extension,
modification or reversal of existing law.

Preservation
of Secrecy

Statute of
Limitations

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 56:15-7. Preservation of secrecy
In an action under this act, a court shall preserve the secrecy of an alleged trade secret by reasonable means
which may include granting protective orders in connection with discovery proceedings, holding in-camera
hearings, sealing the records of the action, and ordering any person involved in the litigation not to disclose
an alleged trade secret without prior court approval consistent with the Rules of Court as adopted by the
Supreme Court of New Jersey.

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 56:15-8. Statute of limitations; continuing misappropriations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

New Jersey
N.J. Stat. Ann. §§ 56:15-1 - 56:15-9
New Jersey Trade Secrets Act
§ 56:15-9. Rights and remedies deemed supplemental; governing law
a. The rights, remedies and prohibitions provided under this act are in addition to and cumulative of any
other right, remedy or prohibition provided under the common law or statutory law of this State and nothing
contained herein shall be construed to deny, abrogate or impair any common law or statutory right, remedy
or prohibition except as expressly provided in subsection b. of this section.
b. Except as provided in subsection (c)This act displaces shall supersede conflicting tort, restitutionary, and
other law of this State providing civil remedies for misappropriation of a trade secret.
(c) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.
c. In any action for misappropriation of a trade secret brought against a public entity or public employee, the
provisions of the “New Jersey Tort Claims Act” (N.J.S.59:1-1 et seq.) shall supersede any conflicting
provisions of this act

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

N.J. Stat. Ann. § 1:1-10. Partial unconstitutionality

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

If any title, subtitle, chapter, article or section of the Revised Statutes, or of any statute or any provision
thereof, shall be declared to be unconstitutional, invalid or inoperative, in whole or in part, by a court of
competent jurisdiction, such title, subtitle, chapter, article, section or provision shall, to the extent that it is
not unconstitutional, invalid or inoperative, be enforced and effectuated, and no such determination shall be
deemed to invalidate or make ineffectual the remaining titles, subtitles, chapters, articles, sections or
provisions.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
§ 56:15-5. Defenses deemed negated
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
A person who misappropriates a trade secret shall not use as a defense to the misappropriation that proper
"Time of
means to acquire the trade secret existed at the time of the misappropriation.
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

New Jersey
N.J. Stat. Ann. §§ 56:15-1 - 56:15-9
New Jersey Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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New Mexico
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Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 57-3A-2. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in the Uniform Trade Secrets Act unless the context requires otherwise:
Means
to maintain secrecy, or espionage through electronic or other means;
A. “improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
to maintain secrecy or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 57-3A-2(B)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 57-3A-2(C)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 57-3A-2(D)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Injunctive
Relief

New Mexico
N.M. Stat. Ann. §§ 57-3A-1 - 57-3A-7
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 57-3A-3. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 57-3A-4. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 57-3A-5. Attorney's fees
Substantively identical to UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 57-3A-6. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 57-3A-7. Statute of Limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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New Mexico
N.M. Stat. Ann. §§ 57-3A-1 - 57-3A-7
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

None

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Baca v. New Mexico Dept. of Public Safety , 47 P.3d 441, 444-45 (2002).
Absence of provision creates weak presumption against severability but statutes should be severed when
possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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New Mexico
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Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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New York
2015 NY Senate Bill S3770
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

Proposed Legislation

Definition:
As used in this [Act], unless the context requires otherwise:
§ 279-N(a)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 279-N(b)

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

Misappropriation means:

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

(1) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(2) duplicating, sketching, drawing, photographing, downloading, uploading, concealing, altering, destroying,
replicating, transmitting, delivering, sending, mailing, communicating, or conveying a trade secret without
authorization; or
(3) receiving, buying, or possessing a trade secret, knowing the same to have been stolen or appropriated,
obtained, or converted without authorization; or
(4) disclosure or use of a trade secret of another without express or implied consent by a person who:
(i) used improper means to acquire knowledge of the trade secret; or
(ii) at the time of disclosure or use, knew or had reason to know that his or her knowledge of the trade
secret was:
(a) derived from or through a person who had utilized improper means to acquire it;
(b) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(c) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(iii) before a material change of his or her position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake;

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 279N(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Person means a natural person, corporation, limited liability company, business trust, estate, trust,
partnership, association, joint venture, government, governmental subdivision or agency, or any other legal
or commercial entity;

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 279-N(d)
Trade secret means any form and type of financial, business, scientific, technical, economic, or engineering
information, including a pattern, plan, compilation, program device, formula, design, prototype, method,
technique, process, procedure, program, or code, whether tangible or intangible, and whether or how stored,
compiled, or memorialized physically, electronically, graphically, photographically or in writing, that:
(1) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use; and
(2) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Fed/State
Injunctive
Relief

New York
2015 NY Senate Bill S3770
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 279-O. Injunctive Relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Substantively identical to UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 279-P. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

Preservation
of Secrecy

Statute of
Limitations

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 279-Q. Attorney's fees

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 279-R. Preservation of secrecy

If (a) a claim of misappropriation is made or continued in bad faith, (b) a motion to terminate an injunction
is made or resisted or continued in bad faith, or (c) a willful or malicious misappropriation exists, the court
may award reasonable attorney's fees to the prevailing party. For purposes of this section, a claim of
misappropriation is made or continued in bad faith or a motion to terminate an injunction is made or
resisted or continued in bad faith if it is undertaken or continued solely to harass or maliciously injure
another or to delay or prolong the resolution of the litigation; or it is undertaken or continued without any
reasonable basis in fact or law and could not be supported by a good faith argument for an extension,
modification or reversal of existing law.

In an action under this article, a court shall preserve the secrecy of an alleged trade secret by reasonable
means, including but not limited to, granting protective orders in connection with discovery proceedings
devices pursuant to the provisions of section thirty-one hundred three of the civil practice law and rules,
holding in-camera hearings, sealing the records of the action, and ordering any person involved in the
litigation not to disclose an alleged trade secret without prior court approval.

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 279-S. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 130 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State
Effect on
Other Law

New York
2015 NY Senate Bill S3770
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 279-T. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 279-U. Uniformity of application and construction
Same as UTSA

Severability

§ 279-V. Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

New York
2015 NY Senate Bill S3770
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

North Carolina
N.C. Gen. Stat. Ann. §§ 66-152 - 66-162
Trade Secrets Protection Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

Not Officially Adopted

Definition:
As used in this [Act], unless the context requires otherwise:
None
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 66-152(1)

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

“Misappropriation” means acquisition, disclosure, or use of a trade secret of another without express or
implied authority or consent, unless such trade secret was arrived at by independent development, reverse
engineering, or was obtained from another person with a right to disclose the trade secret.

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 66-152(2)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Substantively identical to UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 66-152(3)
“Trade secret” means business or technical information, including but not limited to a formula, pattern,
program, device, compilation of information, method, technique, or process that:
a. Derives independent economic value, actual or potential, commercial value from not being generally
known to or readily ascertainable by proper means through independent development or reverse engineering
by other persons who can obtain economic value from its disclosure or use; and
b. Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
The existence of a trade secret shall not be negated merely because the information comprising the trade
secret has also been developed, used, or owned independently by more than one person, or licensed to other
persons.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

North Carolina
N.C. Gen. Stat. Ann. §§ 66-152 - 66-162
Trade Secrets Protection Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 66-154. Remedies
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Except as provided herein, actual or threatened misappropriation of a trade secret may be preliminarily
derived from the misappropriation.
enjoined during the pendency of the action and shall be permanently enjoined upon judgment finding
misappropriation for the period that the trade secret exists plus an additional period as the court may deem
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
necessary under the circumstances to eliminate any inequitable or unjust advantage arising from the
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
misappropriation.
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(1) If the court determines that it would be unreasonable to enjoin use after a judgment finding
misappropriation, an injunction may condition such use upon payment of a reasonable royalty for any period
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. the court may deem just. In appropriate circumstances, affirmative acts to protect the trade secret may be
compelled by order of the court.
(2) A person who in good faith derives knowledge of a trade secret from or through misappropriation or
by mistake, or any other person subsequently acquiring the trade secret therefrom or thereby, shall be
enjoined from disclosing the trade secret, but no damages shall be awarded against any person for any
misappropriation prior to the time the person knows or has reason to know that it is a trade secret. If the
person has substantially changed his position in good faith reliance upon the availability of the trade secret
for future use, he shall not be enjoined from using the trade secret but may be required to pay a reasonable
royalty as deemed just by the court. If the person has acquired inventory through such knowledge or use of a
trade secret, he can dispose of the inventory without payment of royalty. If his use of the trade secret has no
adverse economic effect upon the owner of the trade secret, the only available remedy shall be an injunction
against disclosure.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.

§ 66-154. Remedies
(b) In addition to the relief authorized by subsection (a), actual damages may be recovered, measured by the
economic loss or the unjust enrichment caused by misappropriation of a trade secret, whichever is greater.
(c) If willful and malicious misappropriation exists, the trier of fact also may award punitive damages in its
discretion.

(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 66-154(d)

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§66-156. Preservation of secrecy
Substantively identical

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 66-157. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Substantively identical but for:
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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If a claim of misappropriation is made in bad faith, a motion to terminate an injunction is made or resisted
in bad faith, or if willful and malicious misappropriation exists, the court may award reasonable attorneys’
fees to the prevailing party.

An action for misappropriation of a trade secret must be commenced within three years after the
misappropriation complained of is or reasonably should have been discovered. For the purposes of this
section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

North Carolina
N.C. Gen. Stat. Ann. §§ 66-152 - 66-162
Trade Secrets Protection Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

None

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

State v. Webb , 591 S.E.2d 505, 511-12 (2004).
Statute should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

§ 66-153. Action for misappropriation
The owner of a trade secret shall have remedy by civil action for misappropriation of his trade secret.
§ 66-155. Burden of proof
Misappropriation of a trade secret is prima facie established by the introduction of substantial evidence that
the person against whom relief is sought both:
(1) Knows or should have known of the trade secret; and
(2) Has had a specific opportunity to acquire it for disclosure or use or has acquired, disclosed, or used it
without the express or implied consent or authority of the owner.
This prima facie evidence is rebutted by the introduction of substantial evidence that the person against
whom relief is sought acquired the information comprising the trade secret by independent development,
reverse engineering, or it was obtained from another person with a right to disclose the trade secret. This
section shall not be construed to deprive the person against whom relief is sought of any other defenses
provided under the law.
§§ 66-158 - 66-162. Reserved
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Compared to the UTSA
Fed/State

North Carolina
N.C. Gen. Stat. Ann. §§ 66-152 - 66-162
Trade Secrets Protection Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

North Dakota
N.D. Cent. Code §§ 47-25.1-01 - 47-25.1-08
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 47-25.1-01(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 47-25.1-01(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 47-25.1-01(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, corporation, limited liability company, business trust, estate, trust,
partnership, association, joint venture, government, governmental subdivision or agency, or any other legal
or commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 47-25.1-01(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

North Dakota
N.D. Cent. Code §§ 47-25.1-01 - 47-25.1-08
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 47-25.1-02. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 47-25.1-03. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 47-25.1-04. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 47-25.1-05. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 47-25.1-06. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

North Dakota
N.D. Cent. Code §§ 47-25.1-01 - 47-25.1-08
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 47-25.1-07. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

N.D. Cent. Code § 1-02-20. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

In the event that any clause, sentence, paragraph, chapter, or other part of any title, is adjudged by any court
of competent or final jurisdiction to be invalid, such judgment does not affect, impair, nor invalidate any
other clause, sentence, paragraph, chapter, section, or part of such title, but is confined in its operation to
the clause, sentence, paragraph, section, or part thereof directly involved in the controversy in which such
judgment has been rendered.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

North Dakota
N.D. Cent. Code §§ 47-25.1-01 - 47-25.1-08
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Ohio
Ohio Rev. Code. Ann. §§ 1333.61 - 1333.69
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 1333.61(A)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 1333.61(B)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 1333.61(C)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” has the same meaning as in division (C) of section 1.59 of the Revised Code and includes
governmental entities.
§ 1.59(C)
“Person” includes a natural person an individual, corporation, business trust, estate, trust, partnership, and
association, joint venture, government governmental subdivision or agency, or any other legal or commercial
entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 1333.61(D)
“Trade secret” means information, including the whole or any portion or phase of any scientific or technical
information, design, process, procedure, formula, pattern, compilation, program, device, method, technique,
or improvement, or any business information or plans, financial information, or listing of names, addresses,
or telephone numbers, that satisfies both of the following:
(1) It derives independent economic value, actual or potential, from not being generally known to, and
not being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use.
(2) It is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Ohio
Ohio Rev. Code. Ann. §§ 1333.61 - 1333.69
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 1333.62 Injunctions
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(A) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but unless the court finds that termination of the
injunction is likely to provide a person who committed an actual or threatened misappropriation with a
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
resulting commercial advantage, in which case the injunction shall be continued for an additional reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
time in order to eliminate commercial advantage that otherwise would be derived from the
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring misappropriation.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(B) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. royalty for no longer than the time for which use could have been prohibited. Exceptional circumstances
include a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
(C) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 1333.63 Damages
(A) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant in a civil action
is entitled to recover damages for misappropriation. Damages may include both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that is not taken into account in
computing actual loss. In lieu of damages measured by any other methods, the damages caused by
misappropriation may be measured by imposition of liability for a reasonable royalty that is equitable under
the circumstances considering the loss to the complainant, the benefit to the misappropriator, or both, for a
misappropriator’s unauthorized disclosure or use of a trade secret.
(B) If willful and malicious misappropriation exists, the court may award punitive or exemplary damages in
an amount not exceeding twice three times any award made under division (A) of this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 1333.64 Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 1333.65 Court preserving of trade secret
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 1333.66 Limitation of actions
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought shall be commenced within three four years after the
For the purposes of this section, a continuing misappropriation constitutes a single claim.
misappropriation is discovered or by the exercise of reasonable diligence should have been discovered. For
the purposes of this section, a continuing misappropriation constitutes a single claim.
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Effect on
Other Law

Ohio
Ohio Rev. Code. Ann. §§ 1333.61 - 1333.69
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 1333.67 Remedies
Substantively identical to UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 1333.68 Construction of act
Same as UTSA

Severability

Ohio Rev. Code Ann. § 1.50 Severability of statutory provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of a section of the Revised Code or the application thereof to any person or circumstance is
held invalid, the invalidity does not affect other provisions or applications of the section or related sections
which can be given effect without the invalid provision or application, and to this end the provisions are
severable.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Ohio
Ohio Rev. Code. Ann. §§ 1333.61 - 1333.69
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 86(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 86(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 86(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 86(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Injunctive
Relief

Oklahoma
Okla. St. Ann. tit. 78, §§ 85 - 95
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 87. Injunctions--Court orders
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 88. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 89. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 90. Means of preserving trade secrets

Statute of
Limitations

In an action brought pursuant to the provisions of the Uniform Trade Secrets Act, a court shall preserve the
secrecy of an alleged trade secret by reasonable means, which may include granting protective orders in
connection with discovery proceedings pursuant to the provisions of Section 3203 of Title 12 of the Oklahoma
Statutes, holding in-camera hearings, sealing the records of the action, and ordering any person involved in
the litigation not to disclose an alleged trade secret without prior court approval.

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 91. Limitation of actions
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 146 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

Oklahoma
Okla. St. Ann. tit. 78, §§ 85 - 95
Uniform Trade Secrets Act
§ 92. Operation and effect of act--Exemptions
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 93. Application and construction of act
Same as UTSA

Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.

Okla. St. Ann. tit. 75 § 11a. Construction of statutes--Severability

In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

1. For any act enacted on or after July 1, 1989, unless there is a provision in the act that the act or any
portion thereof or the application of the act shall not be severable, the provisions of every act or application
of the act shall be severable. If any provision or application of the act is found to be unconstitutional and
void, the remaining provisions or applications of the act shall remain valid, unless the court finds:
a. the valid provisions or application of the act are so essentially and inseparably connected with, and so
dependent upon, the void provisions that the court cannot presume the Legislature would have enacted the
remaining valid provisions without the void one; or
b. the remaining valid provisions or applications of the act, standing alone, are incomplete and are
incapable of being executed in accordance with the legislative intent.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

In the construction of the statutes of this state, the following rules shall be observed:

2. For acts enacted prior to July 1, 1989, whether or not such acts were enacted with an express provision for
severability, it is the intent of the Oklahoma Legislature that the act or any portion of the act or application
of the act shall be severable unless:
a. the construction of the provisions or application of the act would be inconsistent with the manifest
intent of the Legislature;
b. the court finds the valid provisions of the act are so essentially and inseparably connected with and so
dependent upon the void provisions that the court cannot presume the Legislature would have enacted the
remaining valid provisions without the void one; or
c. the court finds the remaining valid provisions standing alone, are incomplete and are incapable of
being executed in accordance with the legislative intent.
Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 94. Exemptions
The Uniform Trade Secrets Act1 shall not be construed to apply:
1. to a misappropriation occurring prior to the effective date of this act; or
2. with respect to a continuing misappropriation that began prior to the effective date of this act, to the
continuing misappropriation that occurs after the effective date of this act.
§ 95. Repealed
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Fed/State

Oklahoma
Okla. St. Ann. tit. 78, §§ 85 - 95
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Oregon
Or. Rev. Stat. Ann. §§ 646.461 - 646.475
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 646.461(1)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to
Means
to maintain secrecy, or espionage through electronic or other means;
maintain secrecy or espionage through electronic or other means. Reverse engineering and independent
development alone shall not be considered improper means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 646.461(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 646.461(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and

§ 646.461(4)
“Trade secret” means information, including a drawing, cost data, customer list, formula, pattern,
compilation, program, device, method, technique or process that:
(a) Derives independent economic value, actual or potential, from not being generally known to the
public or to other persons who can obtain economic value from its disclosure or use; and

(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Oregon
Or. Rev. Stat. Ann. §§ 646.461 - 646.475
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 646.463. Enjoining misappropriation; payment of royalties; affirmative acts
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Substantively identical to UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 646.465. Misappropriation; damages
(1) A complainant is entitled to recover damages adequate to compensate for misappropriation, unless a
material and prejudicial change of position by a defendant prior to acquiring knowledge or reason to know of
the misappropriation renders a monetary recovery inequitable.
(2) Damages may include both the actual loss caused by misappropriation, and the unjust enrichment caused
by misappropriation that is not taken into account in computing actual loss, but shall not be less than a
reasonable royalty for the unauthorized disclosure or use of a trade secret. In lieu of damages measured by
any other methods, the damages caused by misappropriation may be measured by imposition of liability for
a reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade secret.
(3) Upon a finding of willful or malicious misappropriation, punitive damages may be awarded in an amount
not exceeding twice any award made under subsections (1) and (2) of this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 646.467. Attorney fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 646.469. Trade secret; preservation; methods
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 646.471. Commencement of action; limitation
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Oregon
Or. Rev. Stat. Ann. §§ 646.461 - 646.475
Uniform Trade Secrets Act
§ 646.473. Conflicting tort, restitution, or remedies by other law; exclusions; limited immunity
(1) Except as provided in subsection (2) of this section, ORS 646.461 to 646.475 supersede conflicting tort,
restitution or other law of Oregon providing civil remedies for misappropriation of a trade secret.
(2) ORS 646.461 to 646.475 shall not affect:
(a) Contractual remedies, whether or not based upon misappropriation of a trade secret;
(b) Other civil remedies that are not based upon misappropriation of a trade secret;
(c) Criminal remedies, whether or not based upon misappropriation of a trade secret; or
(d) Any defense, immunity or limitation of liability afforded public bodies, their officers, employees or
agents under ORS 30.260 to 30.300.
(3) Notwithstanding any other provision in ORS 646.461 to 646.475, public bodies and their officers,
employees and agents are immune from any claim or action for misappropriation of a trade secret that is
based on the disclosure or release of information in obedience to or in good faith reliance on any order of
disclosure issued pursuant to ORS 192.410 to 192.490 or on the advice of an attorney authorized to advise
the public body, its officers, employees or agents.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 646.475(1). Application and construction; short title; invalidity
Same as UTSA

Severability

§ 646.475(3). Application and construction; short title; invalidity
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Oregon
Or. Rev. Stat. Ann. §§ 646.461 - 646.475
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Pennsylvania
12 Pa. Stat. and Cons. Stat. Ann. §§ 5301 - 5308
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 5302. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty The following words and phrases when used in this chapter shall have the meanings given to them in this
Means
to maintain secrecy, or espionage through electronic or other means;
section unless the context clearly indicates otherwise:
“Improper means.” Includes, but is not limited to, theft, bribery, misrepresentation, breach or inducement of
a breach of a duty to maintain secrecy or espionage through electronic or other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 5302. "Misappropriation"
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 5302. "Person"
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 5302. "Trade secret"
Information, including a formula, drawing, pattern, compilation including a customer list, program, device,
method, technique or process that:
(1) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use.
(2) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 5302. “Willful and malicious.”
Such intentional acts or gross neglect of duty as to evince a reckless indifference of the rights of others on
the part of the wrongdoer, and an entire want of care so as to raise the presumption that the person at fault
is conscious of the consequences of his carelessness.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 153 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State
Injunctive
Relief

Pennsylvania
12 Pa. Stat. and Cons. Stat. Ann. §§ 5301 - 5308
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 5303. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 5304. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 5305. Attorney fees
A court may award reasonable attorney fees, expenses and costs to the prevailing party:
(1) if a claim of misappropriation is made in bad faith;
(2) a motion to terminate an injunction is made or resisted in bad faith; or
(3) willful and malicious misappropriation exists.

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 5307. Statute of limitations
the exercise of reasonable diligence should have been discovered.
An action under this chapter for misappropriation must be brought within three years after the
For the purposes of this section, a continuing misappropriation constitutes a single claim.
misappropriation was discovered or by the exercise of reasonable diligence should have been discovered. For
the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Pennsylvania
12 Pa. Stat. and Cons. Stat. Ann. §§ 5301 - 5308
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 5308. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

1 Pa. Stat. and Cons. Stat. Ann. § 1925. Constitutional construction of statutes

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

The provisions of every statute shall be severable. If any provision of any statute or the application thereof to
any person or circumstance is held invalid, the remainder of the statute, and the application of such provision
to other persons or circumstances, shall not be affected thereby, unless the court finds that the valid
provisions of the statute are so essentially and inseparably connected with, and so depend upon, the void
provision or application, that it cannot be presumed the General Assembly would have enacted the
remaining valid provisions without the void one; or unless the court finds that the remaining valid provisions,
standing alone, are incomplete and are incapable of being executed in accordance with the legislative intent.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Pennsylvania
12 Pa. Stat. and Cons. Stat. Ann. §§ 5301 - 5308
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Fed/State

Rhode Island
1956 R.I. Gen. Laws Ann. §§ 6-41-1 - 6-41-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 6-41-1(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 6-41-1(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 6-41-1(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 6-41-1(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Rhode Island
1956 R.I. Gen. Laws Ann. §§ 6-41-1 - 6-41-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 6-41-2. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 6-41-3. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 6-41-4. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 6-41-5. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 6-41-6. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Fed/State
Effect on
Other Law

Rhode Island
1956 R.I. Gen. Laws Ann. §§ 6-41-1 - 6-41-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 6-41-7. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 6-41-8. Uniformity of application and construction
Same as UTSA

Severability

§ 6-41-10. Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 6-41-11. Time of taking effect
This chapter takes effect on July 1, 1986, and does not apply to misappropriation occurring prior to July 1,
1986. With respect to a continuing misappropriation that began prior to July 1, 1986, the chapter also does
not apply to the continuing misappropriation that occurs after July 1, 1986.
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Compared to the UTSA
Fed/State

Rhode Island
1956 R.I. Gen. Laws Ann. §§ 6-41-1 - 6-41-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

South Carolina
S.C. Code Ann. §§ 39-8-10 - 39-8-130
South Carolina Trae Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 39-8-20(1)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” include theft, bribery, misrepresentation, breach or inducement of a breach of a duty to
Means
to maintain secrecy, or espionage through electronic or other means;
maintain secrecy, duties imposed by the common law, statute, contract, license, protective order, or other
court or administrative order, or espionage through electronic or other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 39-8-20(2)
Same as UTSA but for the following:

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or

Additional provision added as first in list:
(a) acquisition of a trade secret of another by a person by improper means;
Additional words added into second clause in subsection starting with "at the time of disclosure or use,
knew or had reason to know that his knowledge of the trade secret was":
(c)(ii)(B) acquired by mistake or under circumstances giving rise to a duty to maintain its secrecy or limit its
use; or

(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 39-8-20(4)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Substantively identical to UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 39-8-20(5)
“Trade secret” means:

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

(a) information including, but not limited to, a formula, pattern, compilation, program, device, method,
technique, product, system, or process, design, prototype, procedure, or code that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by the public or any other person who can obtain economic
value from its disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
(b) A trade secret may consist of a simple fact, item, or procedure, or a series or sequence of items or
procedures which, although individually could be perceived as relatively minor or simple, collectively can
make a substantial difference in the efficiency of a process or the production of a product, or may be the
basis of a marketing or commercial strategy. The collective effect of the items and procedures must be
considered in any analysis of whether a trade secret exists and not the general knowledge of each individual
item or procedure.

Definitions
Not in UTSA

§ 39-80-20(3)
“Owner” means the person or entity in whom or in which rightful legal or equitable title to the trade secret
is reposed.
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Compared to the UTSA
Fed/State
Injunctive
Relief

South Carolina
S.C. Code Ann. §§ 39-8-10 - 39-8-130
South Carolina Trae Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 39-8-50. Injunctions against actual or threatened misappropriations.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(A) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
derived from the misappropriation. Such reasonable period of time shall take into account the average rate
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
of business growth that would have been gained from nonmisappropriated use of the misappropriated trade
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring secret.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(B) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position before acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(C) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.

§ 39-8-40. Recovery of actual damages; exemplary damages.

(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

(B) Damages can may include both the actual loss caused by misappropriation and or the unjust enrichment
caused by misappropriation that is not taken into account in computing actual loss. In lieu of damages
measured by any other methods, the damages caused by misappropriation may be measured by imposition
of liability for a reasonable royalty for a misappropriator’s unauthorized disclosure or use of a trade secret.

(A) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, A complainant is entitled to
recover actual damages for misappropriation of trade secrets. A material and prejudicial change of position
before acquiring knowledge or reason to know of misappropriation may render full monetary recovery
inequitable and may form the basis for reducing monetary recovery.

(C) If willful and malicious misappropriation exists, Upon a finding of willful, wanton, or reckless disregard of
the plaintiff’s rights, the court may award separate exemplary damages in an amount not exceeding twice
any award made under subsection (A).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 39-8-80. Bad faith; award of attorney’s fees.
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 39-8-60. Preservation of secrecy during discovery proceedings of civil actions; substantial need defined.
Contains the full UTSA provision and substantial additions dictating treatment of trade secrets. See § 39-860(B-J) (in "Additions II" cell below).

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 39-8-70. Time limit for bringing action.
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

South Carolina
S.C. Code Ann. §§ 39-8-10 - 39-8-130
South Carolina Trae Secrets Act
§ 39-8-110. Chapter’s effect on conflicting tort, restitutionary and other laws; effect on other remedies.
(A) Except as provided in subsections (B) and (C), this chapter displaces conflicting tort, restitutionary, and
other law of this State providing civil remedies for misappropriation of a trade secret.
(B) This chapter does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret or protection of
a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or the provisions of
the South Carolina Tort Claims Act.
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.
(C) Any and all other civil remedies that are not based upon misappropriation of a trade secret or upon
protection against misappropriation of a trade secret are governed by the rules of procedure, rules of
evidence, regulations, and the common law applicable to the administrative law tribunal or court where the
action is filed.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

§ 39-8-120. Severability.
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

§§ 39-8-1 - 39-8-9 & 39-8-11 Repealed
§ 39-8-30. Trade secrets; employees’ obligation to refrain from disclosing; civil actions and remedies.
(A) A trade secret endures and is protectable and enforceable until it is disclosed or discovered by proper
means.
(B) Every employee who is informed of or should reasonably have known from the circumstances of the
existence of any employer’s trade secret has a duty to refrain from using or disclosing the trade secret
without the employer’s permission independently of and in addition to any written contract of employment,
secrecy agreement, noncompete agreement, nondisclosure agreement, or other agreement between the
employer and the employee.
(C) A person aggrieved by a misappropriation, wrongful disclosure, or wrongful use of his trade secrets
may bring a civil action to recover damages incurred as a result of the wrongful acts and to enjoin its
appropriation, disclosure, use, or wrongful acts pertaining to the trade secrets.
(D) A contractual duty not to disclose or divulge a trade secret, to maintain the secrecy of a trade secret,
or to limit the use of a trade secret must not be considered void or unenforceable or against public policy for
lack of a durational or geographical limitation.
(E) This chapter applies to any and all civil remedies which are based upon misappropriation of a trade
secret or upon protection of a trade secret except as provided in Section 39-8-110(B) and (C).
§ 39-8-90 & § 39-8-100. Criminal provisions omitted from chart
§ 39-8-130. Retroactive application of chapter.
This chapter does not apply to a misappropriation occurring before July 1, 1997, or a continuing
misappropriation that began before July 1, 1997.
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Compared to the UTSA
South Carolina
S.C. Code Ann. §§ 39-8-10 - 39-8-130
South Carolina Trae Secrets Act
Additions II
§ 39-8-60(B-J). Preservation of secrecy during discovery proceedings of civil actions; substantial need
defined.
(B) In any civil action where discovery is sought of information designated by its holder as a trade secret,
before ordering discovery a court shall first determine whether there is a substantial need by the party
seeking discovery for the information.
“Substantial need” as used in this section means:
(1) the allegations in the initial pleading setting forth the factual predicate for or against liability
have been plead with particularity;
(2) the information sought is directly relevant to the allegations plead with particularity in the initial
pleading;
(3) the information is such that the proponent of the discovery will be substantially prejudiced if not
permitted access to the information; and
(4) a good faith basis exists for the belief that testimony based on or evidence deriving from the
trade secret information will be admissible at trial.
(C) Direct access to computer databases containing trade secret information, so-called “real time”
discovery, shall not be ordered by the court unless the court finds that the proponent of the discovery cannot
obtain this information by any other means and provided that the information sought is not subject to any
privilege.
(D) Upon motion of the holder of the trade secret information, a court may condition the production of
trade secret information on the posting of an appropriate bond.
(E) Information produced pursuant to this section must be governed by an appropriate written protective
order of the court.
(F) Information produced pursuant to this section may only be disclosed to persons identified in the
written protective order of the court and may be used or disclosed only in the action in which it is produced.
Litigation-sharing orders pertaining to trade secret information must not be entered by the court.
(G) A person receiving trade secret information pursuant to this section is subject to the jurisdiction of
In General and • Green cells denote UTSA 1985 version.
the courts of this State.
Unless
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
(H) When information produced pursuant to this section is discussed or otherwise disclosed at a trial or
Otherwise
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
hearing, the owner of the produced trade secret information is allowed to obtain individually signed
Specified
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
confidentiality agreements from all parties that are present in the courtroom or are party to any procedures
the UTSA, the cells are marked "Substantively identical to UTSA."
where trade secret information is discussed, presented, or otherwise made known to any party not already
under a confidentiality agreement with the trade secret owner.
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
(I) All trade secret information and any copies, duplicates, or other writings which reflect or contain the
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
trade secret information, or excerpts therefrom, must be returned to the holder of the trade secrets at the
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
conclusion of the litigation.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
(J) This section applies to any civil action brought within or without this State where discovery is sought
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
of trade secret information present in this State.
Fed/State

Uniform Trade Secrets Act

section. Cells reserved for additional information are also marked red.

• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

South Dakota
S.D. Codified Laws §§ 37-29-1 - 37-29-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 37-29-1. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this [Act], unless the context requires otherwise Terms used in this chapter mean:
Means
to maintain secrecy, or espionage through electronic or other means;
(1) “Improper,” includes theft, bribery, misrepresentation, breach, or inducement of a breach of a duty to
maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 37-29-1(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 37-29-1(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person,” a natural person, corporation, business trust, estate, trust, limited liability company, partnership,
association, joint venture, government, governmental subdivision, or agency, or any other legal or
commercial entity;

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 37-29-1(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

South Dakota
S.D. Codified Laws §§ 37-29-1 - 37-29-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 37-29-2. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 37-29-3. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 37-29-4. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 37-29-5. Preservation of Secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 37-29-6. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

South Dakota
S.D. Codified Laws §§ 37-29-1 - 37-29-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 37-29-7. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 37-29-8. Uniformity of application and construction
Same as UTSA

Severability

State ex rel. Mills v. Wilder , 42 N.W.2d 891, 897 (1950).
Court has a duty to sever statute when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 37-29-10. Reserved
§ 37-29-11. Time of taking effect
This chapter takes effect on July 1, 1988, and does not apply to misappropriation occurring prior to the
effective date. With respect to a continuing misappropriation that began prior to the effective date, this
chapter also does not apply to the continuing misappropriation that occurs after the effective date.
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Compared to the UTSA
Fed/State

South Dakota
S.D. Codified Laws §§ 37-29-1 - 37-29-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Tennessee
Tenn. Code. Ann. §§ 47-25-1701 - 47-25-1709
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 47-25-1702(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 47-25-1702(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 47-25-1702(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 47-25-1702(4)
“Trade secret” means information, without regard to form, including, but not limited to, technical,
nontechnical or financial data, a formula, pattern, compilation, program, device, method, technique, or
process, or plan that:
(A) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by other persons who can obtain economic value from its
disclosure or use; and
(B) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Tennessee
Tenn. Code. Ann. §§ 47-25-1701 - 47-25-1709
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 47-25-1703. Injunctions; conditional future use
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in appropriate circumstances for reasons including, but not limited to,
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
an elimination of the commercial advantage that otherwise would be derived from the misappropriation,
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
deterrence of willful and malicious misappropriation, or where the trade secret ceases to exist due to the
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring fault of the enjoined party or others by improper means.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(c) In appropriate circumstances, affirmative acts to provide a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 47-25-1704. Damages for misappropriation
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Substantively identical
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 47-25-1705. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 47-25-1706. Preserving secrecy of alleged trade secrets
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 47-25-1707. Statute of limitations
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three (3) years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or, by the exercise of reasonable diligence, should have been discovered. For the purposes of this
section, a continuing misappropriation by any person constitutes a single claim against that person, but this
section shall be applied separately to any claim against each other person who receives a trade secret from
another person who misappropriated that trade secret.
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Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Tennessee
Tenn. Code. Ann. §§ 47-25-1701 - 47-25-1709
Uniform Trade Secrets Act
§ 47-25-1708. Conflicting remedies
(a) Except as provided in subsection (b), this part displaces conflicting tort, restitutionary, and other law of
this state providing civil remedies for misappropriation of a trade secret.
(b) This part does not affect:
(1) Contractual remedies, whether or not based upon misappropriation of a trade secret; provided, that a
contractual duty to maintain secrecy or limit use of a trade secret shall not be deemed to be void or
unenforceable solely for lack of durational or geographical limitation on the duty;
(2) Other civil remedies that are not based upon misappropriation of a trade secret; or
(3) Criminal remedies, whether or not based upon misappropriation of a trade secret.
(c) In no event shall a written contract be required to maintain an action or recover damages for
misappropriation of a trade secret proven under this part.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 47-25-1709. Application and construction
Same as UTSA

Severability

Tenn. Code. Ann. § 1-3-110. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

It is hereby declared that the sections, clauses, sentences and parts of the Tennessee Code are severable, are
not matters of mutual essential inducement, and any of them shall be exscinded if the code would otherwise
be unconstitutional or ineffective. If any one (1) or more sections, clauses, sentences or parts shall for any
reason be questioned in any court, and shall be adjudged unconstitutional or invalid, such judgment shall not
affect, impair or invalidate the remaining provisions thereof, but shall be confined in its operation to the
specific provision or provisions so held unconstitutional or invalid, and the inapplicability or invalidity of any
section, clause, sentence or part in any one (1) or more instances shall not be taken to affect or prejudice in
any way its applicability or validity in any other instance.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 134A.002. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this [Act], unless the context requires otherwise In this chapter:
Means
to maintain secrecy, or espionage through electronic or other means;
(2) “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
to maintain secrecy, to limit use, or to prohibit discovery of a trade secret, or espionage through electronic or
other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 134A.002(3)
Substantively identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Tex. Gov. Code Ann. §311.005(2)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means includes a natural person, corporation, organization, government or governmental
subdivision or agency, business trust, estate, trust, partnership, association, and any other legal or
commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and

§ 134A.002(6)
“Trade secret” means all forms and types of information, including business, scientific, technical, economic,
or engineering information, and any a formula, design, prototype, pattern, plan, compilation, program
device, program, code, device, method, technique, or process, procedure, financial data, or list of actual or
potential customers or suppliers, whether tangible or intangible and whether or how stored, compiled, or
memorialized physically, electronically, graphically, photographically, or in writing if that:

(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
(A) the owner of the trade secret has taken is the subject of efforts that are reasonable measures under
the circumstances to keep the information secret maintain its secrecy; and
(B) the information derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable through proper means by, another other persons who can
obtain economic value from its the disclosure or use of the information.

Definitions
Not in UTSA

§ 134A.002. Definitions
(1-a) "Clear and convincing" means the measure or degree of proof that will produce in the mind of the trier
of fact a firm belief or conviction as to the truth of the allegations sought to be established.
(1) “Claimant” means a party seeking to recover damages under this chapter, including a plaintiff,
counterclaimant, cross-claimant, or third-party plaintiff. In an action in which a party seeks recovery of
damages under this chapter on behalf of another person, “claimant” includes both that other person and the
party seeking recovery of damages.
(3-a) "Owner" means, with respect to a trade secret, the person or entity in whom or in which rightful, legal,
or equitable title to, or the right to enforce rights in, the trade secret is reposed.
(4) “Proper means” means discovery by independent development, reverse engineering unless prohibited, or
any other means that is not improper means.*
(5) “Reverse engineering” means the process of studying, analyzing, or disassembling a product or device to
discover its design, structure, construction, or source code provided that the product or device was acquired
lawfully or from a person having the legal right to convey it.
(7) "Willful and malicious misappropriation" means intentional misappropriation resulting from the
conscious disregard of the rights of the owner of the trade secret.
* Proper means are substantially addressed by UTSA comments.
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Texas
Tex. Civ. Prac. & Rem Code Ann. §§ 134A.001 - 134A.008
Texas Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 134A.003. Injunctive Relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined if the order does not prohibit a person from using
derived from the misappropriation.
general knowledge, skill, and experience that person acquired during employment.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(a-1) On upon application to the court, an injunction shall be terminated when the trade secret has ceased to
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
exist, but the injunction may be continued for an additional reasonable period of time in order to eliminate
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring commercial advantage that otherwise would be derived from the misappropriation.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include a material and prejudicial change of position before acquiring knowledge or reason to
know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 134A.004. Damages
(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant In addition to or
in lieu of injunctive relief, a claimant is entitled to recover damages for misappropriation. Damages can
include both the actual loss caused by misappropriation and the unjust enrichment caused by
misappropriation that is not taken into account in computing actual loss. In lieu of damages measured by any
other methods, the damages caused by misappropriation may be measured by imposition of liability for a
reasonable royalty for a misappropriator’s unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court is proven by clear and convincing evidence, the
fact finder may award exemplary damages in an amount not exceeding twice any award made under
Subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 134A.005. Attorney’s Fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 134A.006. Preservation of Secrecy
(a) In an action under this chapter, a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings. There is a
presumption in favor of granting protective orders to preserve the secrecy of trade secrets. Protective orders
may include provisions limiting access to confidential information to only the attorneys and their experts,
holding in camera hearings, sealing the records of the action, and ordering any person involved in the
litigation not to disclose an alleged trade secret without prior court approval.
(b) In an action under this chapter, a presumption exists that a party is allowed to participate and assist
counsel in the presentation of the party’s case. At any stage of the action, the court may exclude a party and
the party’s representative or limit a party’s access to the alleged trade secret of an other party if other
countervailing interests overcome the presumption. In making this determination, the court must conduct a
balancing test that considers:
(1) the value of an owner’s alleged trade secret;
(2) the degree of competitive harm an owner would suffer from the dissemination of the owner’s alleged
trade secret totheotherparty;
(3) whether the owner is alleging that the other party isalreadyinpossessionoftheallegedtradesecret;
(4) whether a party ’s representative acts as a competitivedecisionmaker;
(5) the degree to which a party’s defense would be impaired by limiting that party’s access to the alleged
trade secret;
(6) whether a party or a party’s representative possesses specialized expertise that would not be available
to a party ’s outside expert; and
(7) the stage of the action.

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by Tex. Civ. Prac. Code Ann. § 16.010. Misappropriation of Trade Secrets
the exercise of reasonable diligence should have been discovered.
Substantively identical to UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

Texas
Tex. Civ. Prac. & Rem Code Ann. §§ 134A.001 - 134A.008
Texas Uniform Trade Secrets Act
§ 134A.007. Effect on Other Law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 134A.008. Uniformity of Application and Construction
Same as UTSA

Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.

Tex. Gov. Code Ann. § 311.032. Severability of Statutes

In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

(b) If any statute contains a provision for nonseverability, that provision prevails in interpreting that statute.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

(a) If any statute contains a provision for severability, that provision prevails in interpreting that statute.

(c) In a statute that does not contain a provision for severability or nonseverability, if any provision of the
statute or its application to any person or circumstance is held invalid, the invalidity does not affect other
provisions or applications of the statute that can be given effect without the invalid provision or application,
and to this end the provisions of the statute are severable.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
*2017 TUTSA amendments become effective on September 1, 2017
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 13-24-2(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 13-24-2(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 13-24-2(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 13-24-2(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 13-24-3. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 13-24-4. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 13-24-5. Attorneys’ fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 13-24-6. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 13-24-7. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Effect on
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Utah
Utah Code Ann. §§ 13-24-1 - 13-24-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 13-24-8. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 13-24-9. Uniformity of application and construction
Same as UTSA

Severability

State v. Lopes , 980 P.2d 191, 196 (1999).
Statute should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Utah
Utah Code Ann. §§ 13-24-1 - 13-24-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Vermont
Vt. Stat. Ann. tit. 9, §§ 4601 - 4609

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 4601. Definitions
Preamble and
Substantively identical but for:
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;
As used in this [Act], unless the context requires otherwise As used in this chapter:

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 4601(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Vt. Stat. Ann. tit. 1 § 128
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” shall include any natural person, corporation, business trust, estate, trust, municipality, the State of
Vermont or any department, agency, or subdivision of the State, and any partnership, unincorporated
association, joint venture, government, governmental subdivision or agency, or other legal or commercial
entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 4601(3)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Vermont
Vt. Stat. Ann. tit. 9, §§ 4601 - 4609

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 4602. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 4603. Damages
(a)(1) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation.
(2) Damages can include both the actual loss caused by misappropriation and the unjust enrichment
caused by misappropriation that is not taken into account in computing actual loss.
(3) In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator’s unauthorized disclosure
or use of a trade secret.
(b) If willful malicious misappropriation exists, the court may award punitive damages in an amount not
exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 4603(4)
A court shall award a substantially prevailing party his or her costs and fees, including reasonable attorney’s
fees, in an action brought pursuant to this chapter.
If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by Vt. Stat Ann. tit 12 § 523. Trade secrets
the exercise of reasonable diligence should have been discovered.
An action for misappropriation of trade secrets under 9 V.S.A. chapter 143 shall be commenced within three
For the purposes of this section, a continuing misappropriation constitutes a single claim.
six years after the cause of action accrues, and not after. The cause of action shall be deemed to accrue as of
the date the misappropriation was discovered or reasonably should have been discovered.
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Vermont
Vt. Stat. Ann. tit. 9, §§ 4601 - 4609

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 4607. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 4608. Uniformity of application and construction
Same as UTSA

Severability

Vt. Stat. Ann. tit. 1, § 215. Severability of provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

The provisions of any act are severable. If any provision of an act is invalid, or if any application thereof to
any person or circumstance is invalid, the invalidity shall not affect other provisions or applications which can
be given effect without the invalid provision or application.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§§ 4604 & 4606. Reserved
§ 4609. Time of taking effect
This chapter shall take effect on July 1, 1996, and does not apply to misappropriation occurring prior to the
effective date. With respect to a continuing misappropriation that began prior to the effective date, the
chapter also does not apply to the continuing misappropriation that occurs after the effective date.
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Compared to the UTSA
Fed/State

Vermont
Vt. Stat. Ann. tit. 9, §§ 4601 - 4609

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Virginia
Va. Code Ann. §§ 59.1-336 - 59.1-343
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 59.1-336.
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes theft, bribery, misrepresentation, use of a computer or computer network
Means
to maintain secrecy, or espionage through electronic or other means;
without authority, breach of a duty or inducement of a breach of a duty to maintain secrecy, or espionage
through electronic or other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 59.1-336.

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

“Misappropriation” means:

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

1. Acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
2. Disclosure or use of a trade secret of another without express or implied consent by a person who
a. Used improper means to acquire knowledge of the trade secret; or
b. At the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(1) Derived from or through a person who had utilized improper means to acquire it;
(2) Acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use;
(3) Derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
c. (4) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been Acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 59.1-336. “Person"
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 59.1-336. “Trade secret"
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Virginia
Va. Code Ann. §§ 59.1-336 - 59.1-343
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 59.1-337. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 59.1-338. Damages
A. Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, Except where the user of a
misappropriated trade secret has made a material and prejudicial change in his position prior to having
either knowledge or reason to know of the misappropriation and the court determines that a monetary
recovery would be inequitable, a complainant is entitled to recover damages for misappropriation. Damages
can include both the actual loss caused by misappropriation and the unjust enrichment caused by
misappropriation that is not taken into account in computing actual loss. In lieu of damages measured by any
other methods, the damages caused by misappropriation may be measured If a complainant is unable to
prove a greater amount of damages by other methods of measurement, the damages caused by
misappropriation can be measured exclusively by imposition of liability for a reasonable royalty for a
misappropriator’s unauthorized disclosure or use of a trade secret.
B. If willful and malicious misappropriation exists, the court may award punitive damages in an amount not
exceeding twice any award made under subsection A of this section, or $350,000 whichever amount is less.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 59.1-338.1. Attorneys’ fees

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 59.1-339. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 59.1-340. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA

If the court determines that
(i) a claim of misappropriation is made in bad faith, or
(ii) a motion to terminate an injunction is made or resisted in bad faith, or
(ii) willful and malicious misappropriation exists, the court may award reasonable attorneys’ fees to the
prevailing party.

For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Effect on
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Virginia
Va. Code Ann. §§ 59.1-336 - 59.1-343
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 59.1-341. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Va. Code Ann. § 1-243. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

The provisions of acts of the General Assembly or the application thereof to any person or circumstances
that are held invalid shall not affect the validity of other acts, provisions, or applications that can be given
effect without the invalid provisions or applications. The provisions of all acts, except for the title of the act,
are severable unless (i) the act specifically provides that its provisions are not severable; or (ii) it is apparent
that two or more acts or provisions must operate in accord with one another.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 59.1-342. Repealed
§ 59.1-343. Time of taking effect
This chapter shall become effective on July 1, 1986, and shall not apply to misappropriation occurring prior to
the effective date. With respect to a continuing misappropriation that began prior to the effective date, the
chapter also shall not apply to misappropriation that occurs after the effective date.
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Compared to the UTSA
Fed/State

Virginia
Va. Code Ann. §§ 59.1-336 - 59.1-343
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Washington
Wash. Rev. Code Ann. §§ 19.108.010 - 19.108.940
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 19.108.010. Definitions
Preamble and
Substantively identical but for:
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;
Unless the context clearly requires otherwise, the definitions set forth in this section apply throughout this
chapter.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 19.108.010(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 19.108.010(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 19.108.010(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Washington
Wash. Rev. Code Ann. §§ 19.108.010 - 19.108.940
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 9.108.020. Remedies for misappropriation--Injunction, royalty
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(1) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (2) In exceptional circumstances If the court determines that it would be unreasonable to prohibit future use,
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
an injunction may condition future use upon payment of a reasonable royalty for no longer than the period of
time the use could have been prohibited. Exceptional circumstances include, but are not limited to, a
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(3) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 19.108.030. Remedies for misappropriation--Damages
(1)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, In addition to or in lieu of
injunctive relief, a complainant is entitled to may recover damages for misappropriation. Damages can
include both the actual loss caused by misappropriation. and A complainant also may recover for the unjust
enrichment caused by misappropriation that is not taken into account in computing damages for actual loss.
In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(2) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice the damages awarded under subsection (1).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 19.108.040. Award of attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 19.108.050. Court orders to preserve secrecy of alleged trade secrets
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 19.108.060. Actions for misappropriation--Time limitation
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Washington
Wash. Rev. Code Ann. §§ 19.108.010 - 19.108.940
Uniform Trade Secrets Act
§ 19.108.900. Effect of chapter on other law
(1) This chapter displaces conflicting tort, restitutionary, and other law of this state pertaining to civil liability
for misappropriation of a trade secret.
(2) This chapter does not affect:
(a) contractual remedies, whether or Contractual or other civil liability or relief that is not based upon
misappropriation of a trade secret; or
(b) other civil remedies that are not based upon misappropriation of a trade secret; or
(b) Criminal remedies whether or not based upon liability for misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 19.108.910. Construction of uniform act
Same as UTSA

Severability

§ 19.108.940. Severability--1981 c 286

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of this act or its application to any person or circumstances is held invalid, the invalidity does
not affect other provisions or applications of the [Act] which can be given effect without the invalid provision
or application, and to this end the provisions of this [Act] are severable the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
19.108.930. Effective date--Application--1981 c 286
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
This chapter takes effect on January 1, 1982, and does not apply to misappropriation occurring prior to the
"Time of
effective date.
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Washington
Wash. Rev. Code Ann. §§ 19.108.010 - 19.108.940
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

West Virginia
W. Va. Code Ann. §§ 47-22-1 - 47-22-10
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 47-22-1(a)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 47-22-1(b)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 47-22-1(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 47-22-1(c)
Substantively identical to UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

West Virginia
W. Va. Code Ann. §§ 47-22-1 - 47-22-10
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 47-22-2. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 47-22-3. Damages
(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can may include both the actual loss caused by the
misappropriation and the unjust enrichment caused by the misappropriation that is not taken into account in
computing actual loss. In lieu of damages measured by any other methods, the damages caused by
misappropriation may be measured by imposition of liability for a reasonable royalty for a misappropriator’s
unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation occurs, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 47-22-4. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 47-22-5. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 47-22-6. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

West Virginia
W. Va. Code Ann. §§ 47-22-1 - 47-22-10
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 47-22-7. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 47-22-8. Uniformity of application and construction
Same as UTSA

Severability

W. Va. Code Ann. § 2-2-10. Rules for construction of statutes

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

The following rules shall be observed in the construction of statutes, unless a different intent on the part of
the Legislature be apparent from the context
(cc) Unless there is a provision in a section, article or chapter of this code specifying that the provisions
thereof shall not be severable, the provisions of every section, article or chapter of this code, whether
enacted before or subsequent to the effective date of this subdivision, shall be severable so that if any
provision of any such section, article or chapter is held to be unconstitutional or void, the remaining
provisions of such section, article or chapter shall remain valid, unless the court finds the valid provisions are
so essentially and inseparably connected with, and so dependent upon, the unconstitutional or void provision
that the court cannot presume the Legislature would have enacted the remaining valid provisions without
the unconstitutional or void one, or unless the court finds the remaining valid provisions, standing alone, are
incomplete and are incapable of being executed in accordance with the legislative intent: Provided, That if
any such section, article or chapter of this code has its own severability clause, then such severability clause
shall govern and control with respect to such section, article or chapter in lieu of the provisions of this
subdivision. The provisions of this subdivision shall be fully applicable to all future amendments or additions
to this code, with like effect as if the provisions of this subdivision were set forth in extenso in every such
amendment or addition and were reenacted as a part thereof, unless such amendment or addition contains
its own severability clause;

§ 47-22-10. Time of taking effect
This article takes effect on the first day of July, one thousand nine hundred eighty-six, and does not apply to
misappropriations occurring prior to the effective date or to misappropriations which began prior to the
effective date and continue past the effective date.
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Compared to the UTSA
Fed/State

West Virginia
W. Va. Code Ann. §§ 47-22-1 - 47-22-10
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Wisconsin
Wis. Stat. Ann. § 134.90
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 134.90(1) Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty In this section, unless context requires otherwise:
Means
to maintain secrecy, or espionage through electronic or other means;
(a) “Improper means” includes espionage, theft, bribery, misrepresentation and breach or inducement of a
breach of duty to maintain secrecy, or espionage through electronic or other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 134.90(2) Misappropriation
Codified as actionable conduct rather than a definition

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

"Misappropriation" means: No person, including the state, may misappropriate or threaten to
misappropriate a trade secret by doing any of the following:
(a) Acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or Acquiring the trade secret of another by means which the person
knows or has reason to know constitute improper means.
(b)Disclosure or use of a trade secret of another without express or implied consent by a person who
Disclosing or using without express or implied consent a trade secret of another if the person did any of the
following:
1. Used improper means to acquire knowledge of the trade secret.
2. At the time of disclosure or use, knew or had reason to know that he or she obtained knowledge of the
trade secret through any of the following means:
a. Derived Deriving it from or through a person who utilized improper means to acquire it.
b. Acquired Acquiring it under circumstances giving rise to a duty to maintain its secrecy or limit its use.
c. Derived Deriving it from or through a person who owed a duty to the person seeking relief to maintain
its secrecy or limit its use.
d. Before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired Acquiring it by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Wis. Stat. Ann. § 990.01(26)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, corporation, business trust, estate, trust, includes all partnerships,
associations joint venture, government, governmental subdivision or agency, or any other legal or
commercial entity and bodies politic or corporate.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 134.90(1)(c)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 134.90(1)(b)
(b) “Readily ascertainable” information does not include information accessible through a license agreement
or by an employee under a confidentiality agreement with his or her employer.
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Compared to the UTSA
Fed/State
Injunctive
Relief

Wisconsin
Wis. Stat. Ann. § 134.90
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 134.90(3) Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. 1. A court may grant an injunction against a
derived from the misappropriation.
person who violates sub. (2). Chapter 813 governs any temporary or interlocutory injunction or ex parte
restraining order in an action under this section, except that no court may issue such an injunction or
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
restraining order unless the complainant makes an application which includes a description of each alleged
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
trade secret in sufficient detail to inform the party to be enjoined or restrained of the nature of the
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring complaint against that party or, if the court so orders, includes written disclosure of the trade secret. The
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
complainant shall serve this application upon the party to be enjoined or restrained at the time the motion
for the injunction is made or the restraining order is served, whichever is earlier.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.
2. Except as provided in subd. 3, upon application to the court, the court shall terminate an injunction
when a trade secret ceases to exist. but, the injunction may be continued
3. The court may continue an injunction for a reasonable period of time to eliminate commercial
advantage which the person who violated sub. (2) otherwise would be derived from the misappropriation
derive from the violation.
(b) In exceptional circumstances, an injunction granted under par. (a) may condition future use of a trade
secret by the person who violated sub. (2) upon payment of a reasonable royalty by that person to the owner
of the trade secret for no longer than the period of time for which use could be prohibited the court may
enjoin or restrain the use of the trade secret under par. (a). Exceptional circumstances include, but are not
limited to, a material and prejudicial change of position, prior to acquiring knowledge or reason to know of
misappropriation a violation of sub. (2), that renders an injunction inequitable.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

(c) In appropriate circumstances, the court may order affirmative acts to protect a trade secret.
§ 134.90(4) Damages.
Substantively identical to UTSA but for:
(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of a violation of sub. (2) renders a monetary recovery inequitable, a court may award
damages to the complainant for a violation of sub. (2). A court may award damages in addition to, or in lieu
of, injunctive relief under sub. (3). Damages may include both the actual loss caused by the violation and
unjust enrichment caused by the violation that is not taken into account in computing actual loss. Damages
may be measured exclusively by the imposition of liability for a reasonable royalty for a violation of sub. (2)
if the complainant cannot by any other method of measurement prove an amount of damages which
exceeds the reasonable royalty.
(b) If a violation of sub. (2) is willful and malicious, the court may award punitive damages in an amount not
exceeding twice any award under par. (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 134.90(4)(c)
Substantively identical to UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 134.90(5) Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by Wis. Stat. Ann. § 893.51(2). Action for wrongful taking of personal property
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Wisconsin
Wis. Stat. Ann. § 134.90
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 134.90(6) Effect on other laws
Substantively identical to UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 134.90(7) Uniformity of application and construction

Severability

Wis. Stat. Ann. § 990.001. Construction of laws; rules for

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
respect to the subject of this [Act] among states enacting it. This section shall be applied and construed to
make uniform the law relating to misappropriation of trade secrets among states enacting substantially
identical laws.

(11) Severability. The provisions of the statutes are severable. The provisions of any session law are
severable. If any provision of the statutes or of a session law is invalid, or if the application of either to any
person or circumstance is invalid, such invalidity shall not affect other provisions or applications which can be
given effect without the invalid provision or application.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Wyo. Stat. Ann. 1977 §§ 40-24-101 - 40-24-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 40-24-101(a)(i)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 40-24-101(b)(ii)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 40-24-101(a)(iii)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 40-24-101(a)(iv)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 40-24-101(a)(v)
“This act” means W.S. 40-24-101 through 40-24-110.
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Injunctive
Relief

Wyoming
Wyo. Stat. Ann. 1977 §§ 40-24-101 - 40-24-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 40-24-102. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 40-24-103. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 40-24-104. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 40-24-105. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 40-24-106. Statute of limitations
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three (3) four (4) years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered. For the purposes of this
section, a continuing misappropriation constitutes a single claim.
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Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

Wyoming
Wyo. Stat. Ann. 1977 §§ 40-24-101 - 40-24-110
Uniform Trade Secrets Act
§ 40-24-107. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 40-24-108. Uniformity of application and construction
Same as UTSA

Severability

Wyo. Stat. Ann. § 8-1-103. Rules of construction for statutes

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

(viii) If any provision of any act enacted by the Wyoming legislature or its application to any person or
circumstance is held invalid, the invalidity does not affect other provisions or applications of the act which
can be given effect without the invalid provision or application, and to this end the provisions of any such act
are severable;

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 40-24-110. Time of taking effect
This act does not apply to misappropriation occurring prior to July 1, 2006. With respect to a continuing
misappropriation that began prior to July 1, 2006, the act does not apply to the continuing misappropriation
that occurs after July 1, 2006.
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Wyoming
Wyo. Stat. Ann. 1977 §§ 40-24-101 - 40-24-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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