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Dear Commissioners:
Thank you for the opportunity to submit written testimony for consideration in
connection with the FTC’s workshop on “Non-Compete Clauses in the Workplace” (the
“Workshop”). And, thank you for the hard work the Commission has already done and
continues to do toward investigating the current use and impacts (both pro and con) of
noncompetition agreements, as well as the need for, and appropriate scope of, any potential
restrictions, beyond those imposed by the states.
The signatories below submit this testimony to provide what we believe is important
background, as well as a perspective not articulated during the January 9, 2020 workshop, and to
offer practical tools to balance the real-world interests and impacts for the employees, the former
employers, and the new employers.
In sum, our testimony is submitted in two parts:

1

1.

Our background in brief, offered for the purpose of enabling the
Commission to evaluate the utility of our testimony.

2.

Answers to six of the eight questions posed by the Commission,
including specific recommendations for a fair, transparent approach,
consistent with the outcomes in over 30 states across the country that
have recently been reevaluating their noncompete laws.1

We do not address the threshold issues raised by the FTC concerning its statutory or constitutional
authority to issue rulemaking or use other procedural mechanisms to restrict noncompetes in the
employer-employee relationship.
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However, it bears mention that noncompetes2 have been regulated by the states for over
200 years, and all 50 states have made policy decisions that make sense for their citizens and
their economies. In more than 30 of those states, legislatures have recently reevaluated their law
or are in the process of doing so now, with different outcomes that balance competing interests in
a way that reflects the economic realities of the particular state. Nevertheless, in no state does
the law permit unfettered use of noncompetes, nor has any state banned noncompetes wholesale
since 1890. Rather, each of the 47 states permitting noncompetes allows them to be used, to a
greater or lesser extent, only as necessary to protect companies from certain types of unfair
competition.
1. OUR BACKGROUND
The signatories to this submission are lawyers and paralegals from around the country
with extensive restrictive covenant and trade secrets experience, representing clients (from
Fortune 50 companies to “mom and pop” shops to individuals) in countless trade secret and
noncompete matters. We have all seen first hand (through helping thousands of clients) the
benefits and detriments of the use of noncompetition agreements (and other restrictive
covenants).
A brief biography of each of the signatories (with a link to the individual’s full on-line
biography) is provided as Attachment A.
2. QUESTIONS POSED BY THE COMMISSION THAT WE HAVE ADDRESSED
The Commission has identified eight questions that it would like answered. Given the
combined background of the signatories to this letter, we are able to provide substantive
responses to the six topics answered below.
•

WHAT ARE THE BUSINESS JUSTIFICATIONS FOR NON-COMPETE CLAUSES?

The business justifications for noncompete agreements are generally referred to as
“legitimate business interests,” “protectable interests,” or something similar.

2

Noncompetition agreements (colloquially referred to as “noncompetes,” among other things) are a
type of restrictive covenant. While they can arise in many contexts, the focus of the FTC is on
noncompetes used between employers and employees, and accordingly, our testimony is focused
exclusively on those.
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Legitimate Business Interests Served by Noncompetes
While state laws vary to some degree,3 the protection of trade secrets is a fundamental
protectable interest in all states that permit the use of employee noncompetes.4
Trade secrets are not, however, the only protectable interest. Other well-recognized
interests include the protection of customer goodwill developed by the company (through the
work it pays its employees to perform).5 Indeed, goodwill is frequently the primary concern for
companies managing departing sales team members. But, other legitimate business interests
exist, depending upon the particular state. For example, some states permit noncompetes to be
used to ensure that investments in training, sharing of information, and innovation are
protectable.6
Context for the Use of Noncompetes to Protect Trade Secrets
To fully understand the justification, some additional background is useful. First, it is
important to note that noncompetition agreements are generally disfavored in the law, and, as a
result, unlike most contracts, they are reviewed by courts for reasonableness. Specifically, in all
states permitting noncompetes, courts balance the interests of the particular employee against the
interests of the particular employer in the particular case. Accordingly, under most applicable
state laws, noncompetes must be reasonable in time (typically one to two years, depending on the
state), space (the territory in which the employee is restricted), and scope (the nature of the work
that the employee is prohibited from engaging in during the restricted period).7
3

See Beck, Employee Noncompetes, A State by State Survey (“50 State Noncompete Survey,” March
12, 2020 version), available at https://www.faircompetitionlaw.com/2020/03/12/50-statenoncompete-chart-updated-statutory-references-added/. (For the Commission’s convenience, we
have attached a copy of this chart as Attachment B.) Originally drafted in 2010, this chart is updated
periodically and is current as of the date indicated (March 12, 2020).

4

Only three states ban employee noncompetes: California (since 1872; see Edwards v. Arthur
Andersen LLP, 44 Cal.4th 937, 945 (2008)); North Dakota (since 1865 – before North Dakota was
even a state; see Werlinger v. Mutual Service Cas. Ins. Co., 496 N.W.2d 26 (N.D. 1993)); and
Oklahoma (since 1890 – before Oklahoma was a state; see Noncompetes in Oklahoma Mergers and
Acquisitions, 88 Oklahoma Bar Journal 128, at n.2 (Jan. 21, 2017)). Contrary to frequent confusion,
Montana does not ban employee noncompete agreements. See Wrigg v. Junkermier, Clark,
Campanella, Stevens, P.C., 362 Mont. 496, 503-07 (Mt. Sup. Ct. 2011).

5

See Attachment B (50 State Noncompete Survey).

6

Id.

7

Id.
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To understand how legitimate business interests are protected by noncompetes, it is
important to understand the relationship among trade secrets (the universally protected interest)
and the three primary tools to protect them: trade secret law, nondisclosure agreements, and
noncompetes. Each is explained in turn.
Trade Secrets and Trade Secret Law: Trade secrets are information having economic
value (actual or potential) derived from the fact that they are secret – and they must have been
the subject of reasonable efforts to maintain secrecy. Trade secrets are protected by state trade
secret laws and by federal law as well.8
Information failing to qualify as a trade secret is not protectable under trade secret laws –
state or federal. However, just because the information may not qualify as a trade secret does not
mean that it is unimportant to the business.
For example, a significant source of disagreement in trade secret lawsuits is customer
information (often, complete or partial customer lists). Some states include customer
information or customer lists in the definition of trade secrets.9 Others do not.10 In the states that
do not, the threshold battle typically involves whether the customer information can even be a
trade secret. And, even when it can be a trade secret, parties still argue over (among other
things) whether the particular customer information qualifies. The ease or difficulty of
compiling the information and the reasonableness of the efforts taken to maintain their secrecy
are also frequent battlegrounds in these cases.
One of the most nuanced issues in trade secret law is how to handle the fact that trade
secrets can often be retained in a person’s memory. As a general matter, the mere fact that
information is lodged in someone’s head does not strip it of its trade secret qualities or the
8

On May 11, 2016, the Economic Espionage Act, 18 U.S.C. §§ 1831-1839, was amended by the
Defend Trade Secrets Act of 2016 (DTSA) to create a private right of action for the protection of
trade secrets under federal law.

9

See Trade Secrets Acts Compared to the UTSA (“50 State Trade Secrets Comparison Chart”),
available at https://www.beckreedriden.com/trade-secrets-laws-and-the-utsa-a-50-state-and-federallaw-survey-chart/. (For the Commission’s convenience, we have attached a copy of this chart as
Attachment C.) Originally prepared on August 14, 2016, this chart has been updated as laws have
changed and is current as of the date indicated (August 8, 2018). See also Leach, Anything but
Uniform: A State-By-State Comparison of the Key Differences of the Uniform Trade Secrets Act,
available at
https://www.swlaw.com/assets/pdf/news/2015/11/06/How%20Uniform%20Is%20the%20Uniform%2
0Trade%20Secrets%20Act%20-%20by%20Sid%20Leach.pdf.

10

Id.
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available protections. The secret formula to Coca-Cola is an example. There are reportedly only
two people in the world who know it – each knows all of it, not just a portion.11 And neither can
lawfully disclose it to PepsiCo (or anyone else).
A mundane example of how this issue can present a significant threat to a company (in a
context in which the company is unable to use a noncompete) is a Chief Marketing Officer
(CMO) who worked on the company’s strategic plan and then leaves for a competitor to be its
CMO, developing its strategic plan. The information the CMO knows about the former
employer’s plans will necessarily inform decisions about the new employer’s strategic plan.
How can the CMO avoid taking advantage of the weaknesses in the prior employer’s strategy as
he or she sets the course for the new company? Similarly, how could he or she not use his or her
knowledge to avoid getting tripped up by the strengths of the former employer’s plan as he or
she maps out the new company’s plans?
Another type of information presenting the same problem is the so-called “blind alley”
(or “negative information”), i.e., information that was considered and rejected on the path to
finding the right solution. The product WD-40 provides a good example. WD-40 is the
lubricant that unsticks things that are stuck, but should not be, and fixes squeaks.12
Anyone setting out to create a similar product would benefit from knowing the rejected
formulas.13 And someone who knows those failed efforts (such as a chemist who worked on
their development) would not be expected to blindly recreate them (knowing they will fail) if
they were attempting to make their own similar product. Instead, they would reject them at the
outset, thereby saving substantial research and development efforts and cost.
Despite all of this, some states will allow the Coca-Cola executives who know the secret
formula to work on Pepsi’s secret formula, the CMO to work on the new employer’s strategic
plan, and the WD-40 chemist to work on the new competitive product. And sometimes the same

11

Coca-Cola’s Secret Formula Coca-Cola’s formula is not really so much of a secret that only two men
each know half of it, available at https://www.snopes.com/fact-check/coca-cola-fomula/?collectionid=209643.

12

As they say on their website, “You need only two things in life: duct tape and WD-40; if it moves and
shouldn’t, use duct tape, if it doesn’t move and should, use WD-40.”

13

WD-40 stands for “Water Displacement perfected on the 40th try.” Accordingly, there were 39
rejected formulas before finally perfecting the formula. Knowing those earlier attempts and therefore
knowing to avoid them would necessarily save substantial time in the development of a competing
product.
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result obtains even if the former employee demonstrably stole information on his or her way out
the door.
Nondisclosure Agreements: Nondisclosure agreements (NDAs) (sometimes called
“confidentiality agreements”) are agreements by which someone (frequently an employee or
business partner) promises not to use or disclose the other party’s information. These
agreements are a near-universal predicate to a company’s ability to protect its trade secrets and
other confidential information.
NDAs serve multiple important purposes, including putting employees on notice that the
company has information that may be confidential in general, and identifying for the employee
particular types of information that the company considers confidential. Also, nondisclosure
agreements are an important building block in the company’s overall efforts to take (and ability
to demonstrate that it has taken) reasonable measures to protect its information. They also may
provide a breach of contract remedy for the taking of company information (though only to the
extent not preempted by trade secret laws).
Like trade secret laws, NDAs do not prevent an employee from working for a competitor,
even in the situations described above (involving the CEO, CMO, and chemist). While courts
will typically order the return of information, they will rarely prevent employees from working
for the competitor, thereby leaving the former employer to police the former employee’s conduct
(i.e., use of its trade secrets) without the tools necessary to fully do so (i.e., the former employer
has no ability to know what the employee is doing until, in the worst case, it is too late, and the
former employee has used the information).14
Noncompetes: Noncompetes can be an important tool in the protection of trade secrets,
especially in scenarios like those described above (and others). Specifically, they serve as a
prophylactic tool for companies to prevent the very circumstances in which trade secrets are
likely to be put at risk and are thereby often critical to preventing the use or disclosure before it
happens. Thus, they protect against the greatest potential threat to trade secrets: when
employees move to a competitor.

14

Because “a secret once lost is . . . lost forever,” FMC Corp. v. Taiwan Tainan Giant Indus. Co., Ltd.,
730 F.2d 61, 63 (2nd Cir. 1984), and policing a former employee’s (and his or her new employer’s)
conduct is generally quite difficult, noncompetes are often the only tool that can provide the
necessary protection of a company’s trade secrets.
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When employees change jobs, up to 72 percent of them take – and are willing to use –
their employer’s trade secrets.15 Similarly, as reported on CBS Money Watch, “The U.S.
Chamber of Commerce estimates that 75% of employees steal from the workplace and that most
do so repeatedly.”16
The economic consequences of this are enormous. The Center for Responsible
Enterprise and Trade (CREATe.org) and PricewaterhouseCoopers estimate that the cost of trade
secret misappropriation is between one and three percent of U.S. GDP, possibly costing U.S.
companies as much as $480 billion per year. Given that (according to a well-regarded study17)
85 percent of trade secret thefts are committed by either an employee or a party to a contract, the
lion’s share of this loss is occasioned when an employee moves to a competitor.
The threat to the economy and the innovation reflected in our trade secrets is so great that
it led to the passage of the Defend Trade Secrets Act of 201618 (DTSA), establishing a federal
private right of action for trade secret misappropriation.
But neither trade secret law (including even the DTSA) nor nondisclosure agreements
provide the level of protection offered by noncompetes.19 The reason is that, as noted above,
noncompetes operate to prevent an employee from taking a role with a competitor that would put
the former employer’s trade secrets and other confidential business information squarely at risk
of being used or disclosed.20 Accordingly, with so much focus on the risks posed to companies’
15

Dell End-User Security Survey 2017, available at
https://i.dell.com/sites/csdocuments/Learn_Docs/en/dell-end-user-security-survey-2017.pdf.

16

Employee Theft: Are You Blind to It?, available at http://www.cbsnews.com/news/employee-theftare-you-blind-to-it/.

17

A Statistical Analysis of Trade Secret Litigation in Federal Courts,” by David Almeling, Darin
Snyder, Michael Sapoznikow, Whitney McCollum, and Jill Weader (2010), available at
https://www.tradesecretsandemployeemobility.com/files/2014/05/Statistical-Analysis-of-TradeSecret-Litigation-in.pdf.

18

See supra n.8.

19

The various alternative agreements (for example, nonsolicitation, no-service, no-raid, and no-hire
agreements) are rarely sufficient to protect the recognized interests sought to be protected. Indeed,
this is precisely why the new Massachusetts noncompete law expressly authorizes courts to impose a
“springing noncompete” (or “time out noncompete,” as John Marsh (a signatory to this letter) has
called them) (described infra at 16-17) when an employee violates these other contractual obligations
(or certain other obligations).

20

As also noted above, states vary on the other interests that can be protected through noncompete
agreements. See Attachment B (50 State Noncompete Survey). In that vein, companies for whom
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trade secrets by the movement of employees, there is a bit of cognitive dissonance in the rush to
ban noncompetes, which are oftentimes the most effective tool at preventing that very risk.
To be clear, contrary to much of the colloquial commentary, noncompete agreements
cannot (lawfully) be used simply to prevent an employee from using his or her general skills and
knowledge, or prevent any other fair competition.21 Employees are always free to use their
general skill and knowledge. For example, Coca-Cola’s CEO can be the CEO at any company
that does not compete with The Coca-Cola Company. The CMO described above can be a CMO
at any company that does not compete with his former employer. And, the chemist described
above can be a chemist working on something other than a product competitive with WD-40.
What they cannot do is use their former employer’s trade secrets on behalf of a new employer.
Yet that is what routinely happens – and it is one of the problems that noncompetes are necessary
to prevent.
•

IS STATE LAW INSUFFICIENT TO ADDRESS HARMS ASSOCIATED WITH NONCOMPETE CLAUSES?

State laws are sufficient to address any harms that may be associated with noncompete
agreements. Federal intervention (whether at the statutory or regulatory level) is not necessary.
As a threshold matter, the question presumes the existence of harms in need of being
addressed. The assumed harms typically identified are the theorized impacts on employee
mobility, wages, and innovation. While noncompetes indisputably impact mobility, the latter
two impacts cannot be presumed. Specifically, while some studies suggest that adverse effects
(whether de minimis or not) may exist in certain contexts, other studies suggest that, in other
contexts, the harms do not exist and, to the contrary, benefits may.22
For example, a ban on noncompetes would harm a theorized positive effect on wages,
given that employees “presented with a noncompete before accepting the associated job offer
customer contacts are the key to the business, noncompetes prevent the opportunity for even subtle
customer solicitation that would otherwise exist without a noncompete.
21

Certainly, by preventing someone from working for a competitor in a role where they would likely
use trade secrets or otherwise engage in unfair competition, there can be collateral effects on other
activities that they employee could otherwise engage in for that competitor (depending on the nature
of the planned role and extent of the noncompete restriction as applied).

22

In a 2017 research paper, Professor Matt Marx of Boston University’s Questrom School of Business
(one of the pioneering and foremost academics in this area of research) summarized the scope,
deficiencies, and limitations of the available research on noncompetes in a paper available at
https://sih.berkeley.edu/wp-content/uploads/2018/06/Employee-Non-compete-Agreements.pdf.

The Federal Trade Commission
March 11, 2020
Page 9 of 20
earn 9.7% higher wages, receive 11% more training, and are 6.6% more satisfied in their job
than those not bound by noncompetes.”23 Similarly, a recent study that concluded, “[E]mployees
[subject to noncompetes] . . . tended to be more productive, take fewer risks and align their
behaviors with the goals of their employers” (at least in the mutual fund industry).24 Further, in
some contexts noncompetes appear to increase wages for certain categories of employees,25 yield
higher performing startups,26 and increase investment in research and development.27
Accordingly, given the state of research, the most significant conclusion that can be
drawn is that the law surrounding noncompete agreements is not inherently in need of change,
and certainly not wholesale changes. Rather, it is how noncompetes are sometimes abused that
creates the problems. Specifically, while abuses exist and should be curbed, the extreme cases
capture the headlines and drive an overreaction that would potentially undo nearly 200 years of
developed law in the country.28

23

Noncompetes in the U.S. Labor Force, by Evan Starr, J.J. Prescott, and Norman Bishara (August 30,
2019), available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2625714 (emphasis added).

24

Study Finds Noncompete Clauses Affect How Employees Behave, To Benefit Of Employers, available
at https://news.ku.edu/2019/03/25/study-finds-non-compete-clauses-affect-how-employees-behavebenefit-employers.

25

See Workshop Tr., p. 144.

26

Enforcing Covenants Not to Compete: The Life-Cycle Impact on New Firms, by Evan Starr, Natarajan
Balasubramanian, and Mariko Sakakibara (June 15, 2014), available at
https://www.faircompetitionlaw.com/wp-content/uploads/2015/02/more-noncompete-enforcementequals-fewer-but-better-startups-starr_nv.pdf.

27

See Workshop Tr., p. 131.

28

Noncompetes have been around since at least the early 1400s and have been enforced in the United
states since the early 1800’s. See Hess v. Gebhard & Co., 808 A.2d 912, 918 n.2 (Pa. 2002) (“The
earliest known American case involving a restrictive covenant is Pierce v. Fuller, 8 Mass. 223
(1811).”). Instructively, noncompetes were initially illegal. That was because the Plague ravaged the
workforce, causing Europe to need every worker it could get. Accordingly, England made it illegal to
not work (if you were able to work and under the age of 60). Noncompetes hampered that
requirement and were therefore illegal. However, by 1621, a restriction limited to a specific
geographic location was found to be an enforceable exception to the ban. See Alger v. Thacher, 36
Mass. 51, 53 (1837). Almost 100 years later, the exception became the rule with the 1711 watershed
case of Mitchel v. Reynolds, 24 Eng. Rep. 347 (Q.B. 1711), which established the modern
reasonableness framework for the analysis of the enforceability of noncompetition
agreements. See Catherine L. Fisk, “Working Knowledge: Trade Secrets, Restrictive Covenants in
Employment, and the Rise of Corporate Intellectual Property, 1800–1920,” 52 Hastings L.J. 441,
453–54 (2001); Alger v. Thacher, 36 Mass. at 53.
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However, those abuses primarily involve the use of noncompetes with respect to lowwage workers, the lack of advance notice given to employees that they will be required to sign a
noncompete, and the use (and overly aggressive enforcement) of overly restrictive agreements.
Each can be reined in – and, in many states, legislators have looked, or currently are looking, at
reform.
Indeed, over just the past several years, bills to modify noncompete laws have been
introduced in over 30 states,29 with 37 bills currently pending in 18 states (plus D.C.) this year
alone.30 Nineteen of those states have enacted legislation modifying their preexisting
noncompete laws (seven last year alone), some strengthening noncompetes, others making it

The United States followed suit, and for the past 200 years, states have refined the framework based
on the particular needs of their citizens and economy. And they continue to do so.
29

The surge of states reviewing their noncompete laws is likely the result of a confluence of multiple
factors, including the following: Oregon had changed its noncompete law in 2008, as the Great
Recession was just beginning. Then, in 2009, Massachusetts began a nearly ten-year journey to
update its noncompete laws, starting with the filing of two separate, unrelated bills by Representative
Lori Ehrlich and now Senator (then Representative) Will Brownsberger in response to matters
brought to their attention. One of those bills was a proposed ban on noncompetes; the other bill was a
proposal to modify the existing law. The proposed ban, in particular, caught the attention of the
media. Shortly thereafter, Georgia had a state-wide referendum to modify its noncompete laws –
making noncompetes more enforceable in that state, which also caught the attention of the media.
But, perhaps most influential, starting around 2014, noncompetes began receiving substantial media
attention following the firestorm created when a fast-food chain was revealed to have been requiring
its line workers to sign noncompetes. In addition, research into the potential impacts of noncompetes
was accelerating around the same time and, in 2016, the U.S. Department of the Treasury issued a
report titled, “Non-compete Contracts: Economic Effects and Policy Implications” (available at
https://www.treasury.gov/resource-center/economic-policy/Documents/UST%20Noncompetes%20Report.pdf), and the Obama Administration issued a Call to Action (available at
https://obamawhitehouse.archives.gov/sites/default/files/competition/noncompetes-calltoactionfinal.pdf) and an associated report (available at
https://obamawhitehouse.archives.gov/sites/default/files/non-competes_report_final2.pdf).

30

Bills are currently pending in Connecticut, D.C., Illinois, Indiana, Iowa, Kentucky, Massachusetts,
Michigan, Minnesota, Missouri, New Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode Island,
South Dakota, Tennessee, Virginia, and Vermont.
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harder to enforce them.31 Of those 19 states, seven have banned noncompetes for low-wage
workers (with varying methods of determining who qualifies for the exemption).32
While many of the states have considered noncompete bans similar to the Field Code33
adopted in California, North Dakota, and Oklahoma, not a single state has done so.34 Rather,
each state has evaluated the diverse needs of its workforce and industries, and reached a balance
of interests that it determined appropriate for its population. For example, in 2015, Hawaii
banned the use of noncompetes for workers in the technology field. Yet, no other state followed
its lead.
In short, each state – the laboratories of democracy – has its own unique economy. And
each has tailored its noncompete law to serve the distinct needs of its citizens as it has
determined appropriate. They continue to reevaluate and should be permitted to continue to
refine the laws, define the tools, and find the balance of interests that they determine best fits
their own economies. To interfere and impose a one-size-fits all model – particularly when the
unintended consequences are entirely unknown and the research upon which any interference
would be based is still nascent, inconclusive, and inconsistent – would be a significant mistake
with potentially extraordinary adverse consequences (economic and otherwise35).

31

The states are Alabama, Arkansas, Colorado, Connecticut, Florida, Hawaii, Idaho, Illinois, Maine,
Maryland, Massachusetts, Nevada, New Hampshire, New Mexico, Oregon, Rhode Island, Utah,
Washington, and West Virginia. See The Changing Landscape of Trade Secrets Laws and
Noncompete Laws Around the Country, https://www.faircompetitionlaw.com/changing-landscape-oftrade-secrets-laws-and-noncompete-laws/.

32

Those states are Illinois, Maine, Maryland, Massachusetts, New Hampshire, Rhode Island, and
Washington. See www.faircompetitionlaw.com. (Oregon had such a ban since 2008.)

33

https://www.britannica.com/topic/Field-Code.

34

The last time a complete ban on employee noncompetes was adopted was in 1890 (in Oklahoma).

35

To that point, as one study found that “relaxing the enforceability of non-competes [meaning making
noncompetes less enforceable] actually . . . leads to higher rates of misconduct among financial
advisors. So this could actually be potentially harmful for consumers. Consumers are also charged
higher fees.” See Final Transcript of the FTC January 9, 2020 Workshop (“Workshop Tr.”), p. 148.
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•

DO EMPLOYERS ENFORCE NON-COMPETE AGREEMENTS CONTAINED IN
STANDARD EMPLOYMENT CONTRACTS? HOW ROUTINE IS SUCH ENFORCEMENT?

While employers do in fact “enforce” noncompete agreements contained in employment
contracts (whether “standard” or tailored), we are unaware of any studies revealing the frequency
of such enforcement or any studies considering how enforcement may have changed over time.36
However, over the past decade, the number of reported decisions (i.e., published rulings
by judges and collected in Westlaw’s database) involving noncompetes has largely remained the
same37 despite the growing workforce38 and perhaps somewhat increased number of job changes
per capita.39 This leveling off of the number of decisions may suggest that fewer noncompetes
are being used, are being enforced, or both.
In contrast, trade secret litigation appears to have increased substantially during that same
period.40 And, perhaps not surprisingly, the most trade secrets litigation occurs in California,
perhaps suggesting that trade secrets litigation is being used as a substitute for the unavailable

36

“Enforcement” can take many forms, ranging from merely reminding the employee about the
existence of the noncompete to bringing a lawsuit and seeking injunctive relief from a court. Further,
as observed by Professor Matt Marx in an early study, noncompetes can have an in terrorim effect
through which employees simply comply with them, even if unenforceable, out of fear of being sued
by their employer. That type of “self-enforcement” – and whether or how it has changed over time –
is hard to meaningfully quantify, though Professor Starr has attempted to put some numbers to it.
Workshop Tr., pp. 171-72.

37

See New Trade Secret and Noncompete Case Growth Graph (“Case Growth Graph”) (Updated
September 29, 2019), available at https://www.faircompetitionlaw.com/2019/09/30/new-trade-secretand-noncompete-case-growth-graph-updated-september-29-2019/. (The chart is a “back-of-theenvelope” count intended to demonstrate relative numbers per year, not provide absolute numbers.
Further, the counts in the most recent years tend to be significantly underreported as a consequence of
the timing and manner in which Westlaw updates its database; accordingly, it is difficult to draw any
meaningful conclusions from the counts in the last few years.)

38

See Civilian Labor Force Level, January 1, 1948 through February 1, 2020, available at
https://fred.stlouisfed.org/series/CLF16OV.

39

How Many Times Will People Change Jobs? The Myth of the Endlessly-Job-Hopping Millennial, by
Jeffrey R. Young (July 20, 2017), available at https://www.edsurge.com/news/2017-07-20-howmany-times-will-people-change-jobs-the-myth-of-the-endlessly-job-hopping-millennial.

40

See Case Growth Graph.
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tool of a noncompete.41 To the extent that such a conclusion can be properly drawn, it stands to
reason that a national ban on the use of noncompetes would have similar results nationally.42
•

SHOULD THE FTC CONSIDER USING ITS RULEMAKING AUTHORITY TO ADDRESS
THE POTENTIAL HARMS OF NON-COMPETE CLAUSES, APPLYING EITHER UMC
OR UDAP PRINCIPLES? WHAT “GAP” IN EXISTING STATE OR FEDERAL LAW OR
REGULATION MIGHT SUCH A RULE FILL? WHAT SHOULD BE THE SCOPE AND
TERMS OF SUCH A RULE? WHAT IS THE STATUTORY AUTHORITY FOR THE
COMMISSION TO PROMULGATE A RULE?

The FTC should not use its rulemaking authority to address noncompete clauses, as the
states should be left to evaluate and regulate their own economies as they see fit – as they have
done for over 200 years, and as they are continuing to do. There is no “gap” to fill; rather, all 50
states have made policy choices (whether through legislative action, judicial caselaw over many
years, or both) – choices that, as indicated above, over 30 states have recently or are currently
reevaluating, with different outcomes as make sense for their citizens and unique economies.
To the extent that the FTC has authority to promulgate a rule43 and choses to exercise it,
the FTC should be judicious. As a threshold matter, before considering any regulatory action, it
is important to understand the potential unintended consequences of significant changes in the
law, including, for example, significantly increasing the likelihood that trade secrets will be
unlawfully taken to a competitor and increasing the volume of more-costly trade secret
litigation.44
A ban would also harm other theorized positive aspects of noncompetes, including the
following:

41

See California Trade Secrets Litigation Supplants Noncompete Litigation, available at
https://www.faircompetitionlaw.com/2017/06/25/california-trade-secrets-litigation-supplantsnoncompete-litigation/.

42

It bears noting that trade secret litigation is far more involved, more costly, longer lived, and less
predictable than noncompete litigation.

43

The signatories to this letter offer no opinion about whether the Commission has or does not have
such power.

44

See California Trade Secrets Litigation Supplants Noncompete Litigation, available at
https://www.faircompetitionlaw.com/2017/06/25/california-trade-secrets-litigation-supplantsnoncompete-litigation/.

The Federal Trade Commission
March 11, 2020
Page 14 of 20
•
•
•
•
•

Employees “presented with a noncompete before accepting the associated
job offer earn 9.7% higher wages, receive 11% more training, and are
6.6% more satisfied in their job than those not bound by noncompetes.”45
“[E]mployees [subject to noncompetes] . . . tended to be more productive,
take fewer risks and align their behaviors with the goals of their
employers” (at least in the mutual fund industry).46
Noncompetes appear to systematically increase earnings for CEOs and
physicians.47
Firm-sponsored training is more common in states with more-stringent
(stronger) noncompete enforcement.48
States that permit stronger enforcement of noncompete agreements tend
to have fewer – but better (higher-quality ideas and more likely to
survive) – startups.49

Accordingly, the response to the abuses should be proportional, and recognize that
reliance on early stage empirical research, conflicting evidence, and faulty assumptions to
change noncompete laws to match California, Oklahoma, and North Dakota is, in the end, not
only unnecessary, but potentially counterproductive and contrary to the U.S. government’s
policy of protecting trade secrets, as expressed through the Defend Trade Secrets Act.
Indeed, small companies are likely to suffer the most, as they often only have one trade
secret that forms the basis of their value, but cannot afford costly trade secret litigation when
their people leave to go to competitors or are lured away by larger companies that can easily take
and quickly use the trade secrets. We heard many small companies raise that and similar
45

Noncompetes in the U.S. Labor Force, by Evan Starr, J.J. Prescott, and Norman Bishara (August 30,
2019), available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2625714.

46

Study Finds Noncompete Clauses Affect How Employees Behave, To Benefit Of Employers, available
at https://news.ku.edu/2019/03/25/study-finds-non-compete-clauses-affect-how-employees-behavebenefit-employers.

47

See Workshop Tr. p 179.

48

Training the Enemy? Firm-Sponsored Training and the Enforcement of Covenants Not to Compete,
by Evan Starr (January 25, 2015), available at https://www.faircompetitionlaw.com/wpcontent/uploads/2015/02/training-the-enemy-firm-sponsored-training-and-the-enforcement-ofcovenants-not-to-compete-starr.pdf.

49

Enforcing Covenants Not to Compete: The Life-Cycle Impact on New Firms, by Evan Starr, Natarajan
Balasubramanian, and Mariko Sakakibara (June 15, 2014), available at
https://www.faircompetitionlaw.com/wp-content/uploads/2015/02/more-noncompete-enforcementequals-fewer-but-better-startups-starr_nv.pdf.
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concerns during the Massachusetts hearings and fact gathering. In particular, one concern that is
often overlooked is that some small business owners have invested their entire life savings in the
company and, if they cannot prevent a former employee who possesses an unfair competitive
advantage from working (for a limited period) in a competitive role that threatens the existence
of the company, their savings, their livelihood, and the remaining employees’ jobs will all be
lost.
Further, employers (who can afford it) will always find other means (potentially more
detrimental) to try to protect themselves. For example, in addition to being able to obtain narrow
post-employment restraints from the federal courts in California (at least until 2008, when the
California Supreme Court held that that practice violated California’s ban), some employers had
entered into tacit agreements to not poach employees from each other. (This practice is on the
decline following United States Department of Justice antitrust enforcement actions and the 2016
Antitrust Guidance for Human Resource Professionals,50 issued jointly by the Department of
Justice and Federal Trade Commission.)
Given all of the above, if the Committee determines that noncompete contracts are an
appropriate subject of federal regulation, we recommend that any policy, guidance, or regulation
be limited to the following two categories:
A. Fairness and Transparency
There are several changes that would balance the playing field and ensure fairness. They
are as follows:

50

•

A ban on noncompetes for low-wage workers (defined as employees
who are not exempt under the Fair Labor Standards Act). There is
rarely a need for such workers to be bound by noncompetes, and even
when the need exists, the potential detriment to such workers will
typically outweigh that risk (unless they have stolen trade secrets).

•

A requirement that employers provide advance notice that a
noncompete will be required. As Professor Marx has observed, “If it
were the case that workers made fully informed decisions about
signing a non-compete and could negotiate higher compensation in

Antitrust Guidance for Human Resource Professionals, Department of Justice Antitrust Division and
Federal Trade Commission (October 2016), available at
https://www.justice.gov/atr/file/903511/download.
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exchange for doing so, these agreements could be valuable for both
workers and firms.”51
•

A ban on noncompetes where the overriding interests of third parties
should be given priority.

B. Limitation of Use to Only What Is Necessary
Recognizing that noncompetes are an important tool in the protection of trade secrets
(and other business interests recognized by many states), the following changes would allow the
agreements to be used only where needed and only in a non-overreaching way.

51

•

Mandate the so-called “purple pencil” rule to address overly broad
noncompetes. States take one of three general approaches to overly
broad noncompetes: reformation (sometimes called “judicial
modification,” in which the court essentially rewrites the language to
conform the agreement to a permissible scope); blue pencil (in which
the court simply crosses out the offending language, leaving the
remaining language enforceable or not); and red pencil (also referred
to as the “all or nothing” approach, which, as its name implies,
requires a court to void any restriction that is overly broad, leaving
nothing to enforce). Although in its new law, Massachusetts retained
the reformation approach (which the majority of states have
historically used), an equitable, middle-ground approach (which one
Massachusetts state senator named the “purple pencil”) is a hybrid of
the reformation and red pencil approach, requiring courts to strike the
noncompete in its entirety unless the language reflects a clear (good
faith) intent to draft a narrow restriction, in which case the court may
reform it.

•

Provide for “springing” (or “time-out”) noncompetes. To encourage
employers to limit their use of noncompetes, they must have a clear
and viable remedy when employees violate other, less-restrictive
obligations such as nondisclosure agreements and nonsolicitation
agreements, misappropriate trade secrets, or breach their fiduciary
duties to the company. In Massachusetts, the new noncompete law
expressly allows a court to, in effect, create a noncompete for someone

The Chilling Effect of Non-Compete Agreements, by Matt Marx and Ryan Nunn (May 20, 2018),
available at https://econofact.org/the-chilling-effect-of-non-compete-agreements (emphasis added).
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who has engaged in this unlawful conduct. We colloquially refer to
these as “springing noncompetes” (or sometimes “time out”
noncompetes) because they are not required of the employee in the
first instance, but are only activated if the employee engages in
otherwise unlawful behavior.
•

SHOULD THE FTC CONSIDER USING OTHER TOOLS BESIDES RULEMAKING TO
ADDRESS THE POTENTIAL HARMS OF NON-COMPETE CLAUSES, SUCH AS LAW
ENFORCEMENT, ADVOCACY, OR CONSUMER/INDUSTRY GUIDANCE?

No; for all of the reasons stated above, the FTC should not engage in any efforts to alter
the current state of noncompete law.
•

WHAT ADDITIONAL ECONOMIC RESEARCH SHOULD BE UNDERTAKEN TO
EVALUATE THE NET EFFECT OF NON-COMPETE AGREEMENTS? SHOULD
ADDITIONAL ECONOMIC RESEARCH ON THE EMPIRICAL EFFECTS OF NONCOMPETE AGREEMENTS FOCUS ON A SUBSET OF THE EMPLOYEE POPULATION?
IF SO, WHICH SUBSET? CLARIFY THE PROBLEMS.

This is a question best answered by the professors and other academics who perform and
review the research. However, as most people at the Workshop who were involved in the
research were the first to point out, the existing research suffers from certain inherent difficulties
(including that it can be hard to isolate direct causal connections to noncompetes), reflects areas
of (seeming) inconsistencies, and leaves open many areas in need of additional study. The
following are just some examples:

52

•

Although some research suggests that noncompetes appear to reduce wages for lowwage workers, as Professor Lavetti observed at the Workshop, this may be an over
simplification.52 (Such over simplification includes, in addition to the issues
identified by Professor Lavetti at the Workshop, unanswered questions of a causal
connection between noncompetes and the purported effects suggested by some of the
research.)

•

Although people have routinely asserted that noncompetes (as well as no-poach
agreements) are being used with more frequency than in the past, there is no actual
proof of these claims, as there are no longitudinal studies looking for changes over

Workshop Tr., p. 152.
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time.53 But, because noncompetes certainly appear (anecdotally and as emphasized in
the media) to be more widely used than in the past,54 many have seized on the
perception that employers are increasingly using noncompetes for lower level
employees, and have correlated that with slow wage growth since the Great
Recession, blaming the latter on the former. However, we do not actually know if
either of those assertions is true.55 Indeed, we do not know whether there is
something about the way noncompetes have been used recently that has stifled wage
growth or how to assess the fact that slow wage growth has been a persistent problem
for at least the last 50 years – not just since the Great Recession or concomitant
supposed increase in use and abuse of noncompetes.56 And, reports last year indicate
that wages have in fact picked up more recently.57 In sum, we do not know how
noncompete use has changed over years, and we cannot pronounce noncompetes to
be the cause of slow wage growth.
•

The research has yet to explain why – or the consequences (on the research or as a
practical matter) of the (supposed) fact that – there are roughly as many noncompetes

53

As noted above (pages 12-13) the opposite is quite possibly true for noncompetes, assuming one can
draw such an inference from the fact that the number of Westlaw-reported judicial decisions
concerning noncompetes (which can serve as a proxy for the use and enforcement of noncompetes)
has remained roughly stagnant during the last decade.

54

See Office of Economic Policy, U.S. Department of the Treasury, “Non-compete Contracts:
Economic Effects and Policy Implications” (March 2016), available at
https://www.treasury.gov/resource-center/economic-policy/Documents/UST Non-competes
Report.pdf.

55

But, we do know that the use of noncompetes dates back at least to medieval times when master
craftsmen tried to restrain their apprentices from using the skills the masters taught them. See Study
Finds Many Companies Require Non-Compete Clauses For Low-Wage Workers, available at
https://www.npr.org/2016/11/07/501053238/study-finds-many-companies-require-non-competeclauses-for-low-wage-workers. How the use has changed over the years has apparently not been
studied.

56

America’s slow-motion wage crisis, by John Schmitt, Elise Gould, and Josh Bivens (Sept. 13, 2018),
available at https://www.epi.org/publication/americas-slow-motion-wage-crisis-four-decades-ofslow-and-unequal-growth-2/.

57

See Why Wages Are Finally Rising, 10 Years After the Recession, by Ben Casselman, The New York
Times (May 2, 2019), available at https://www.nytimes.com/2019/05/02/business/economy/wagegrowth-economy.html; U.S. labor costs rise in third quarter, Reuters (October 31, 2019)
https://www.reuters.com/article/us-usa-economy-costs/u-s-labor-costs-rise-in-third-quarteridUSKBN1XA1PC.
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used (by percentages) in states that do not enforce noncompetes (for these purposes,
California) as in states that do.58
•

Most of the studies that ask employees whether they are bound by a noncompete have
no meaningful way to know whether the employee actually understands the
difference between a noncompete, nonsolicitation agreement, or even a nondisclosure
agreement.59 (Many employees do not know the difference.60 This type of confusion
is a potential foundational problem in some of the data used to assess the effects of
noncompetes.)

A more detailed discussion of many misplaced assumptions about the impact of
noncompetes and a discussion of the limited research available to date is set forth in
“Misconceptions In The Debate About Noncompetes,” Law360, July 8, 2019.61
_______
Again, the signatories below thank the FTC for the opportunity to provide this testimony
and for taking on such an important and fraught issue. We are all prepared to appear and testify
live before the Commission, should the Commission so desire. We also offer any other
assistance that the FTC may find helpful, including drafting language for a rule, policy, or
guidance, should the FTC be so inclined.
Respectfully submitted,
Russell Beck
Beck Reed Riden LLP
Boston, Massachusetts

Erika Hahn
Beck Reed Riden LLP
Boston, Massachusetts

Hannah T. Joseph
Beck Reed Riden LLP
Boston, Massachusetts

58

Workshop Tr., pp. 129-30, 169-70.

59

Professor Starr has indicated that in recent studies, he has focused on that very issue and has been
making an effort to ensure that his research asks the right questions to ensure that the people surveyed
understand the difference.

60

This became abundantly clear during the lengthy legislative process in Massachusetts, where
employers would talk about their use of noncompetes, only to learn that they were talking about
nonsolicitation agreements.

61

Reprinted on Fair Competition Law as “Correlation Does Not Imply Causation: The False
Comparison of Silicon Valley and Boston’s Route 128,” available without subscription here at
https://www.faircompetitionlaw.com/2019/07/09/correlation-does-not-imply-causation-the-falsecomparison-of-silicon-valley-and-bostons-route-128/.
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Attachments

The views and opinions expressed in this letter are those of the signatories in their individual
capacity and do not necessarily reflect the views or opinions of their firms.

Attachment A

Russell Beck
Beck Reed Riden LLP
Boston, MA
Link to full bio here: https://www.beckreedriden.com/russell-beck/
Russell Beck is a litigation attorney with over 30 years of experience, nationally known for his
work representing employees and employers (from Fortune 50 companies to “mom and pop”
shops to individuals) in trade secrets and noncompete matters. For the past decade, he has also
taught the course, Trade Secrets and Restrictive Covenants, at Boston University School of Law.
He was the lead advisor and drafter of the new Massachusetts noncompete law, and assisted
several legislators with, and revised some of the language in, the new Massachusetts trade secrets
law. In 2016, he was invited to the White House to participate in the working group discussions
that led to the development by the White House of a Call to Action on noncompetes. He authored
the book, Trade Secrets Law for the Massachusetts Practitioner (1st ed. MCLE, Inc. 2019)
(covering trade secrets nationally, with a focus on Massachusetts law), and the book,
Negotiating, Drafting, and Enforcing Noncompetition Agreements and Related Restrictive
Covenants (5th ed., MCLE, Inc. 2015) (covering Massachusetts noncompete law). In addition, he
created the widely-used 50 State Noncompete Survey (Employee Noncompetes, A State By State
Survey) and 50 State Trade Secrets Comparison Chart (Trade Secrets Acts Compared to the
UTSA), the former of which was relied upon by the United States Department of the Treasure
Office of Economic Policy’s report, “Non-compete Contracts: Economic Effects and Policy
Implications”, and by the White House in connection with the Call to Action and related report.
He also monitors changes to noncompete and trade secrets laws around the country, as detailed
on the blog, FairCompetitionLaw.com.
Erika Hahn
Beck Reed Riden LLP
Boston, MA
Link to full bio here: https://www.beckreedriden.com/erika-hahn/
Erika Hahn is a paralegal at Beck Reed Riden LLP. She provides extensive support on trade
secret and noncompete matters nationally, and has been a substantial contributor and editor on a
book on Massachusetts noncompete law, a book on trade secrets law, and various other
publications.
Hannah T. Joseph
Beck Reed Riden LLP
Boston, MA
Link to full bio here: https://www.beckreedriden.com/hannah-joseph/
Hannah T. Joseph is Senior Counsel at Beck Reed Riden LLP, where she focuses her practice on
complex commercial litigation. Specializing in the areas of trade secrets law, restrictive
covenants, employee mobility, and unfair competition, she regularly litigates issues concerning
the use and enforceability of noncompetition, nonsolicitation, and nondisclosure agreements, and
counsels employers and employees regarding the same. Hannah has been named Super
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Lawyers’ Rising Star in Massachusetts consecutively since 2016 and, in 2015, pioneered the
Boston Bar Association’s Intellectual Property Basics Workshop Series (a program that
continues today). Hannah regularly publishes and speaks on the topics of intellectual property
law and restrictive covenants, including at the American Intellectual Property Law Association,
Boston Bar Association, and Practising Law Institute. In addition, Hannah co-teaches the
course, Trade Secrets and Restrictive Covenants, at Boston University School of Law alongside
Russell Beck. Hannah graduated from Binghamton University in 2007 and Boston College Law
School in 2013.
Dave Bohrer
Greenfield LLP
San Jose, CA
Link to full bio here: https://www.greenfieldlaw.com/attorney/david-c-bohrer/
Dave is a Partner in Greenfield LLP, a Silicon Valley IP and business litigation firm. He is a trial
lawyer with over 30 years’ experience handling patent infringement, trade secret and numerous
other technology-focused litigations. Before coming to Greenfield, Dave was an equity partner in
the IP litigation departments at several AmLaw 100 firms. Dave is a Co-Lead of the team
drafting the Sedona Conference commentary on monetary remedies in trade secret litigation,
scheduled for publication fall 2020. Representative publications include his article “Threatened
Misappropriation of Trade Secrets: Making a Federal (DTSA) Case Out of It,” 33 Santa Clara
High Tech. L. J. 506, 521 (2017). He received his undergraduate degree from Stanford and his
law degree from Northwestern.
Benjamin I. Fink
Berman Fink Van Horn P.C.
Atlanta, GA
Link to full bio here: https://www.bfvlaw.com/attorney/benjamin-i-fink/
Ben is a shareholder at Berman Fink Van Horn P.C. in Atlanta, Georgia. His practice focuses on
business and commercial litigation with an emphasis on competition-related disputes, including
non-competes and trade secrets. A published author on restrictive covenants, he blogs regularly
on non-compete and trade secret topics (www.bfvlaw.com/blogs). Ben’s publications include coauthoring a chapter on Restrictive Covenant Litigation for Georgia Business Litigation and a
Practice Note on Georgia Confidentiality, Nondisclosure and Non-Solicitation Agreements for
Thomson Reuters’ Practical Law. In 2010, he testified before a joint committee of the Georgia
House and Senate for restrictive covenant agreements. He also served as a member of the State
Bar of Georgia Special Legislative Study Committee for restrictive covenants. In recognition of
his thought leadership in the trade secrets arena, he was invited to attend The Inaugural Sedona
Conference on Developing Best Practices for Trade Secrets Issues that was held in December
2017 in Scottsdale, Arizona. He now serves on the Sedona Conference drafting team for
Principles/Best Practices Commentary on Protecting Trade Secrets in Litigation as part of
Working Group 12 on Trade Secrets. He is a frequent guest speaker at various seminars on noncompete, trade secrets and other related topics throughout Georgia and other parts of the country.
A member of the Labor and Employment Law Section Board of Directors of the Atlanta Bar
Association, he served as Chair (2014- 2015). He currently serves as Programming Chair of the
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Trade Secrets Committee of the American Intellectual Property Law Association, having
previously served as Chair of the Cybersecurity Subcommittee (2015-2018) and Legislative
Subcommittee (2013-2015). Since 2005, he has been named a Super Lawyer, as well as being
designated as one of the Top 100 Super Lawyers in Georgia since 2013. He’s been named one of
Georgia’s Legal Elite since 2012. Since 2015, he has been selected for inclusion in the Best
Lawyers in America, and in 2015 he was elected as a member of the Litigation Counsel of
America. He obtained his J.D. degree from Emory University School of Law, where he has
served on the Alumni Board since 2016 and was recently appointed President-elect. He obtained
his undergraduate degree from Duke University, where he serves on the Atlanta Regional
Alumni Board.
James P. Flynn
Epstein Becker & Green P.C.
Newark, NJ
jflynn@ebglaw.com
Link to full bio here: https://www.ebglaw.com/james-p-flynn/
James P. Flynn is a Member of the Firm in the Litigation and Employment, Labor & Workforce
Management practices. He currently serves as the Managing Director of Epstein Becker Green.
His practice focuses on civil litigation and corporate counseling, including trial and appellate
work in the area of intellectual property, complex commercial matters, and employment law. Mr.
Flynn represents businesses in a broad spectrum of industries, including health care,
pharmaceuticals, and financial services. His experience is similarly diverse and includes
representing clients in restrictive covenant and non-competition matters.
Chambers USA: America's Leading Lawyers for Business has ranked Mr. Flynn among the
"Leaders in Their Field" in New Jersey for Labor & Employment (2016 to 2019). He was
selected by his peers for inclusion in The Best Lawyers in America© (2015 to 2020), in the field
of Commercial Litigation, and has been named to the New Jersey Super Lawyers list (2006,
2007, 2009, 2011 to 2019), in the areas of Employment & Labor and Employment Litigation:
Defense. Mr. Flynn was also recommended by The Legal 500 United States, in the areas
of Labor and Employment Disputes (Including Collective Actions): Defense (2018, 2019) and
Workplace and Employment Counseling (2019).
James A. Gale
Cozen O’Connor
Miami, FL
Link to full bio here: https://www.cozen.com/people/bios/gale-james
James A. “Jim” Gale is the national Co-Chair of IP Litigation for Cozen O’Connor, LLP. Jim is
a registered patent attorney that has been enforcing and defending restrictive covenant and theft
of trade secret cases around the nation for over 36 years. He has directly handled hundreds of
injunctions in over 35 different states in both state and federal courts. As Vice President and
General Counsel of an international medical device company he also oversaw the
implementation, enforcement and defense of restrictive covenant and trade secret cases around
the world. Jim is AV Martindale rated, listed in Best Lawyers of America®, SuperLawyers,
Legal Elite and many other peer review organizations.
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Nicole D. Galli
Law Offices of N.D. Galli LLC
Philadelphia, PA
Link to full bio here: http://www.ndgallilaw.com/attorney-profile.html
Nicole D. Galli is the founder and Managing Partner of the Law Offices of N.D. Galli LLC, a
boutique law firm located in Philadelphia and New York that focuses on business litigation and
advice, especially with regard to intellectual property protection. Nicole’s practice focuses on
commercial and IP litigation, IP counseling and trade secrets. In addition to her client work, Nicole
is involved in several national initiatives around effective trade secrets management, including
serving as a Vice Chair of IP Protection in the Supply Chain Committee for the LES Standards
Setting Project, focused on developing ANSI “best practices” standards for managing IP
(especially trade secrets) in a supply chain and as co-chair of the Sedona Working Group (12)
Trade Secrets drafting team focused on Governance and Management of Trade Secrets (team 5).
Seth Hudson
Clements Bernard Walker, PLLC
Charlotte, NC
Link to full bio here: https://worldpatents.com/about-us/seth-l-hudson/
Seth Hudson is a partner with Clements Bernard Walker, PLLC in Charlotte, NC. He is an
intellectual property attorney with extensive experience in all areas of intellectual property law,
including the procurement, enforcement, and maintenance of patent, trademark, and copyright
portfolios. He regularly counsels clients and litigates disputes regarding restrictive covenants,
trade secrets, false advertising, and non-competition issues. He conducts trade secret audits and
advises clients on which strategies to employ to protect their trade secrets and drafts appropriate
nondisclosure and nonuse agreements. Seth received undergraduate degrees in chemistry and
mechanical engineering from North Carolina State University and his law degree from the
University of Richmond.
Jacqueline C. Johnson
Littler Mendelson PC
Dallas, TX
Link to full bio here: https://www.littler.com/people/jacqueline-c-johnson
Jacqueline C. Johnson devotes her practice to employment litigation and counseling, with
particular experience in trade secret and wrongful competition litigation on a national basis and
drafting and enforcement of restrictive covenant agreements for multi-state employers. Co-chair
of the Littler Mendelson, P.C.’s Unfair Competition and Trade Secrets Practice Group, Jackie
regularly authors client updates on developments in unfair competition and trade secret law. She
also co-authored Unfair Competition and Intellectual Property Protection in Employment Law a comprehensive treatise on noncompete agreements and unfair competition litigation for
Bloomberg BNA
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Jennifer A. Kenedy
Locke Lord LLP
Chicago, IL
Link to full bio here: https://www.lockelord.com/professionals/k/kenedy-jennifer-a
Jennifer Kenedy is a Vice Chair of the Executive Committee and former Managing Partner of the
Chicago Office of Locke Lord LLP, a full-service AmLaw 100 law firm. Since 2003 Jennifer has
acted as national counsel on restrictive covenant and trade secret issues for a large American
multinational financial services and mutual fund corporation. She obtains injunctions in federal
and state courts nationwide against former brokers who leave, join competitors in violation of
their restrictive covenants and misappropriate the Company's proprietary trade secret customer
data. She handles arbitrations before the Financial Industry Regulatory Authority (FINRA)
enforcing restrictive covenants. She also acts as national restrictive covenant and trade secret
counsel for several other insurance and financial services clients, acting as lead trial counsel in
litigation pending around the country and counseling companies in several industries on utilizing
appropriate restrictive covenants to protect their confidential proprietary information. Jennifer
frequently speaks and publishes on restrictive covenant and related trade secret issues, including
for the Practising Law Institute and American Intellectual Property Law Association.
Thomas Lebens
Fitch, Even, Tabin & Flannery LLP
San Luis Obispo, CA
Link to full bio here: https://www.fitcheven.com/?t=3&A=2596&format=xml&p=5482
Thomas F. Lebens is a patent attorney and partner based in the San Luis Obispo office of Fitch,
Even, Tabin & Flannery LLP, a national leader in the field of intellectual property law. Tom has
served clients in preparing and prosecuting patent and trademark applications, including appeals,
post-grant review, and interferences, since 1991. He also counsels clients in IP and business
strategy, licensing issues, infringement and validity analysis and opinions, and trade secret and
copyright matters.
John F. Marsh
Bailey Cavalieri LLC
Columbus, OH
Link to full bio here: http://baileycav.com/people/john-f-marsh/
John advises and represents a wide range of clients in many industries, from Fortune 500
companies to individuals, in trade secret and restrictive disputes throughout the United States.
As Chair of the American Intellectual Property Law Association’s Trade Secret Law Committee,
John was actively involved in providing comments and supporting the enactment of the Defend
Trade Secrets Act, the federal statute that The Wall Street Journal called the “most significant
expansion” of federal IP law in 70 years.
John has written and presented on trade secret and restrictive covenant issues and he has been
quoted on those issues by The Wall Street Journal, Wired, Inside Counsel, Law360, The National
Law Journal, Managing IP and Wired; and his blog, “The Trade Secret Litigator”
(www.tradesecretlitigator.com), has been cited by publications including The Wall Street
5

Journal. John is listed in the 2016-2020 editions of The Best Lawyers of America for Litigation
– Intellectual Property and in the 2009-2020 editions of Ohio Super Lawyers. John graduated in
1986 from John Carroll University and is a 1989 graduate of Vanderbilt Law School.
Scott McDonald
Littler Mendelson PC
Dallas, TX
Link to full bio here: https://www.littler.com/people/scott-mcdonald
Mr. McDonald is a Shareholder in Littler Mendelson PC. He graduated from the University of
Texas School of Law in 1987 and has spent the vast majority of the past 30 years of his legal
career focused on labor and employment law issues with a concentration in unfair competition
and trade secret disputes. He is the author and editor of numerous books and scores of articles
related to the subject, including Unfair Competition and Intellectual Property Protection in
Employment Law, Bloomberg BNA, McDonald & Johnson (2014), and Drafting and Enforcing
Covenants Not to Compete, Bloomberg BNA, McDonald & Lichty (2009). He is a Co-Founder
of Littler’s Unfair Competition and Trade Secret Practice Group, a group that was recognized in
Lex Machina’s July 18, 2018, Trade Secret Litigation Report as having handled more trade
secret cases (for plaintiffs and defendants) between 2009 and 2018 than any other firm in the
nation.
Mr. McDonald has served on committees authoring revisions to the Texas noncompete statute,
and served as an Advisor in the drafting of Restatement of the Law – Employment Law (ALI
2014). He has also participated in many precedent setting cases such as Alex Sheshunoff
Management Services, L.P. v. Johnson, 209 S.W.3d 644, 648 (Tex. 2006) (as amicus curia for
the Texas Assoc. of Businesses, helping correct a 10+ year misinterpretation of the Texas
noncompete statute), In Re Hewlett Packard, 212 S.W.3d 356 (Tex. App. 2006) (establishing a
new defense to pre-suit depositions in trade secret cases), and Quantlab Technologies Ltd. v.
Godlevsky, 317 F.Supp.3d 943 (S.D. TX 2018) (establishing the standard for a large award of
attorneys’ fees in a trade secret case, and ultimately securing in excess of $40 million in total
judgments for Quantlab after jury trial and appeal).
Mr. McDonald has been consistently recognized by clients, press and his piers for exceptional
service to the law and his clients. His recognition includes: BTI’s Client Service All-Star Team;
Best Lawyers in America (2006 - 2020) (Lawyer of the Year - Employment Law DFW (2013),
Lawyer of the Year - Labor Law DFW (2015, 2017)); Law.com and Texas Lawyer (“Dallas
Lawyer Preserves $12.2M Trade Secrets Verdit at the 5th Circuit,” June 28, 2017); and
Chamber’s USA’s America’s Leading Lawyers for Business (2012 – 2019) which describes him
as having “made a name for himself in the noncompete arena”).
Mr. McDonald has a national practice that involves handling cases all across the nation and
regularly advising clients on national unfair competition prevention and trade secret programs
related to every state in the United States. He is past Chair of the Dallas Bar Association’s Labor
& Employment Law Section, and is Board Certified in Labor and Employment Law by the Texas
Board of Legal Specialization.
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Paul Mersino
Butzel Long
Detroit, MI
Link to full bio here: https://www.butzel.com/attorneys-paul-mersino.html
Paul M. Mersino is a Director and Shareholder in the Detroit office of Butzel Long, one of the
oldest law firms in Detroit, Michigan, and serves as the Chair of the Litigation Practice
Department. Mr. Mersino represents public and private companies, both as plaintiff's attorney
and defendant's attorney, in non-competition and trade secret disputes across the country. He has
been recognized as a Michigan Super Lawyer and as a Top Lawyer in Detroit by dBusiness
Magazine in the area of Trade Secrets.
Robert B. Milligan
Seyfarth Shaw LLP
Los Angeles, CA
Link to full bio here: https://www.seyfarth.com/people/robert-b-milligan.html
Robert B. Milligan is a partner at Seyfarth Shaw LLP and is co-chair of the firm’s Trade Secrets,
Computer Fraud & Non-Competes Practice Group. Robert's practice encompasses a wide variety
of commercial litigation and employment matters, including general business and contract
disputes, unfair competition, trade secret misappropriation, and other intellectual property theft.
His practice focuses on trade secret, non-compete, and data protection litigation and transactional
work on a state, national, and international platform. His experience includes trials, binding
arbitrations and administrative hearings, mediations, as well as appellate proceedings. Robert
also provides advice to clients concerning a variety of business and employment matters,
including nondisclosure, non-compete, and invention assignment agreements, corporate
investigations, trade secret and intellectual property audits, commercial landlord/tenant disputes,
ADA and OSHA compliance, and an assortment of franchise and bankruptcy issues. He is active
in the leadership for the Sedona Conference Trade Secret Working Group, ABA IP Section,
ITech Law, and the State Bar of California IP Section.
Eric Ostroff
Meland Russin & Budwick
Miami, Florida
Link to full bio here: https://melandrussin.com/attorney/eric-ostroff/
Eric Ostroff is a shareholder at Meland Russin & Budwick in Miami, Florida. He is a Chambersranked lawyer who focuses his practice on trade-secret and restrictive covenant litigation. He has
extensive experience representing both companies and individuals in these matters, across a
variety of industries. Eric is the author of the Protecting Trade Secrets blog, which can be found
at www.protectingtradesecrets.com. Eric earned his JD, summa cum laude, from the University
of Miami School of Law, where he was a member of the law review.
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Katherine Perrelli
Seyfarth Shaw LLP
Boston, MA
Link to full bio here: https://www.seyfarth.com/people/katherine-e-perrelli.html
Kate Perrelli is the co-chair of Seyfarth Shaw LLP’s national Trade Secrets, Computer Fraud &
Non-Competes group and she is the Chair of the ABA Committee on Trade Secrets and
Interference with Contracts. Kate is also the immediate past national chair of Seyfarth’ s
Litigation department.
Clients turn to Kate when they are most concerned about losing their confidential proprietary
information and trade secrets or when other companies have hit them with a shot across the bow
alleging violations of common and statutory laws for hiring a new employee or group of
employees. Kate is a nationally recognized authority in trade secret and unfair competition law
and companies rely on her experience to counsel them in protecting their business assets both
before and after a dispute arises.
In addition to representing her clients across the country on such matters in federal and state
courts, arbitrations and mediations, she is also frequently retained to conduct complex
investigations concerning executives, internal workplace misconduct and other internal
complaints. Her services also include preparation of individual and multistate employer
noncompete, nonsolicit, nondisclosure and other restrictive covenant agreements; advice
regarding onboarding of employees or groups of employees from a competitor, or departing
employees joining a competitor; and preparation and implementation of trade secret protection
programs, including trade secret audits.
Linda K. Stevens
Smith O’Callaghan & White
Chicago, IL
Link to full bio here: https://www.socw.com/attorneys/linda-k-stevens/
Linda K. Stevens is an experienced litigator and counselor who helps clients protect their
intellectual property and resolve their commercial disputes. Much of Ms. Stevens’ work relates
to employee departures, non-competition and confidentiality covenants, trade secrets, and
allegations of employee raiding and other unfair competition. Ms. Stevens is frequently asked to
speak, write, and teach regarding her areas of concentration. She has held leadership positions in
the trade secret and non-competes area. For more than a decade, Ms. Stevens chaired her former
firm’s Trade Secrets and Restrictive Covenants Client Service Team, and she chaired an
American Bar Association Trade Secrets subcommittee for many years, as well. After thirty
years of large law firm practice, Ms. Stevens is now Of Counsel with Smith O’Callaghan &
White in Chicago and an adjunct professor at Illinois Institute of Technology’s Chicago-Kent
School of Law. (linda.stevens@socw.com / 312.258.5667)
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Peter J. Toren
Washington, D.C.
Link to full bio here: https://petertoren.com/about/
Peter J. Toren was a federal prosecutor with the Computer Crime & Intellectual Property Section
with the Criminal Division of the United States Department of Justice from 1990 to 1998. While
at Justice, he was the lead prosecutor on one of the first cases that was indicted and went to trial
under the Economic Espionage Act of 1996. Since leaving Justice, he was a partner with Sidley
Austin in New York and has represented civil clients on both sides of the aisle in trade secret
litigation and has represented defendants in criminal matters, including conducting several
internal investigations involving the misappropriation of trade secrets. He is also the author of
Intellectual Property & Computer Crime (Law Journal Press) that contains a chapter on the EEA
and the DTSA and has been updated 30 times since it was first published in 2003. He is also the
co-author of a Handbook to the Defend Trade Secrets Act of 2016 (Wolters Kluwer) and has
published dozens of articles on trade secret. His complete biography is available at
www.Petertoren.com.
Erik Weibust
Seyfarth Shaw LLP
Boston, MA
Link to full bio here: https://www.seyfarth.com/people/erik-w-weibust.html
Erik is co-chair of the Litigation Department at Seyfarth Shaw’s Boston office and a member of
the firm’s Trade Secrets, Computer Fraud & Non-Competes practice group. He has a national
litigation practice, representing companies of all sizes and in various industries throughout the
United States in high-stakes commercial litigation involving theft of trade secrets, breach of
restrictive covenant agreements, employee raiding, breach of fiduciary duty and the duty of
loyalty, and unfair competition. He also advises clients with respect to the protection of trade
secrets and proprietary information; the drafting, implementation, and enforcement of postemployment restrictive covenants and commercial NDAs; and the hiring of executives, key
employees, and strategic groups from competitors.
Erik is a nationally-recognized trade secrets attorney, regularly publishing articles and speaking
on related topics locally and nationally. He has been quoted in the Washington Post and Law360
among other national publications. Erik currently serves as Vice Chair of the American
Intellectual Property Law Association (AIPLA) Trade Secrets Law Committee, Co-Lead of the
Monetary Remedies in Trade Secrets Disputes Drafting Committee for The Sedona Conference
Working Group on Trade Secrets, and Co-Chair of the American Bar Association’s Restrictive
Covenants/Tortious Interference Sub-Committee of the Business Torts and Unfair Competition
Committee.
Legal500 recommended Erik in its 2017, 2018, and 2019 editorials naming Seyfarth's Trade
Secrets group as one of the top four in the country. Prior to joining Seyfarth, Erik clerked for the
Honorable Peter W. Hall of the United States Court of Appeals for the Second Circuit.

9

Neal Weinrich
Berman Fink Van Horn P.C.
Atlanta, GA
Link to full bio here: https://www.bfvlaw.com/attorney/neal-f-weinrich/
Neal Weinrich is a shareholder at Berman Fink Van Horn P.C. in Atlanta, Georgia. He
concentrates his practice on commercial litigation involving restrictive covenants, trade secrets,
computer fraud and other competition-related issues. He represents employers and employees
from a wide variety of industries in unfair competition disputes in courts in Georgia and other
jurisdictions, as well as in arbitral forums. Recognized by Super Lawyers as a Rising Star in
Georgia since 2012, he writes and speaks frequently on various issues that arise in competitionrelated cases. He is also the co-founder of and a regular contributor to Georgia Non-Compete and
Trade Secret News (www.georgia-noncompete.com). Neal served as the Vice-Chair of the Digital
Forensics Subcommittee of the Trade Secret Law Committee of the American Intellectual
Property Law Association. He also recently served as a co-chair of the Ethics and Professionalism
Committee of the Young Lawyers Division of the State Bar of Georgia. He currently serves on
the Board of the Labor & Employment Committee of the Atlanta Bar Association. Neal graduated
from Tulane University in 2003 and from Emory University School of Law in 2006.
James M. Witz
Littler Mendelson PC
Chicago, IL
Link to full bio here: https://www.littler.com/people/james-m-witz
James M. Witz is a litigator specializing in non-competition and trade secret disputes, and cases
involving emergency and injunctive relief. He is the co-chair of Littler Mendelson’s national
Unfair Competition and Trade Secret Practice Group. Mr. Witz represents both plaintiffs and
defendants in restrictive covenant matters, and has obtained multiple seven figure trial verdicts in
high-profile trade secret and restrictive covenant cases in courts around the United States and has
successfully argued such matters in the higher courts as well. Mr. Witz counsels clients
throughout the country regarding employee hiring, termination and related matters, including the
drafting and implementation of effective employment agreements, confidentiality policies and
restrictive covenants. Mr. Witz is a frequent speaker on restrictive covenant and trade secret
matters, and has authored or contributed commentary on such matters for leading legal
publications.
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Attachment B

Employee Noncompetes
A State by State Survey

State

Alabama

Alaska

Arizona

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Yes.
Ala. Code §§
8-1-190-197
(§ 8-1-1
repealed
effective
1/1/2016 )

Protectable / Legitimate
Interests
Standards
Exemptions
Trade secrets; confidential
information; commercial
relationships or contacts with
specific prospective or existing
customers, patients, vendors, or
clients; customer, patient, vendor, or
client goodwill; specialized and
Must be in writing, signed by all parties,
unique training involving substantial and be supported by adequate
business expenditure specifically consideration. Must preserve a
directed to a particular agent,
protectable interest. A two-year
servant, or employee (if identified in restriction is presumptively reasonable.
writing as consideration for the
Employee has burden of proving undue
restriction).
hardship, if raised as a defense.
Professionals

Yes (preamendment)

Reformation

Yes, likely
(preamendment)

Yes

Trade secrets; intellectual property; Factors: limitations in time and space;
customer lists; goodwill with
whether employee was sole contact
customers; knowledge of his or her with customer; employee's possession
business practices; methods; profit of trade secrets or confidential
margins; costs; other confidential information; whether restriction
information (that is confidential,
eliminates unfair or ordinary
proprietary, and increases in value competition; whether the covenant
from not being known by a
stifles employee's inherent skill and
competitor; training and education ofexperience; proportionality of benefit to
the employer's employees; other employer and detriment to employee;
valuable employer data that the
whether employee's sole means of
empoyer has provided to an
support is barred; whether employee's
employee that an employer would talent was developed during
reasonably seek to protect or
employment; whether forbidden
safeguard from a competitor in the employment is incidental to the main
interest of fairness.
employment.

Undecided

Reformation

Undecided

Blue Pencil

Undecided

Permitted

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Trade Secrets; Confidential
Information; Customer
Relationships

-

No broader than necessary to protect
the employer's legitimate business
interest; not unreasonably restrictive;
not contrary to public policy; ancillary to Broadcasters;
another contract.
maybe physicians Yes
1 of 22
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Employee Noncompetes
A State by State Survey

State

Permitted

Protectable / Legitimate
Interests

Standards

Trade secrets; intellectual
property; customer lists;
goodwill with customers;
knowledge of business
practices; methods; profit
margins; costs; other
confidential information (that
is confidential, proprietary,
and increases in value from
not being known by a
competitor); training and
education; other valuable
employer data (if provided to
employee and an employer
would reasonably seek to
protect or safeguard from a
competitor in the interest of
fairness).

Limited with respect to time and scope
in a manner that is not greater than
necessary to defend the protectable
business interest of the employer. The
lack of a geographic limit does not
render the agreement unenforceable,
provided that the time and scope limits
appropriately limit the restriction.
Factors to consider include the nature of
the employer's business interest; the
geographic scope, including whether a
geographic limit is feasible; whether the
restriction is limited to specific group of
customers or others; and the nature of
the employer's business. A two-year
restriction is presumptively reasonable
unless clearly demonstrated otherwise.

Arkansas

Yes.
Ark. Code
4-70-207
(effictive
8/6/2015 )

California

No, except
maybe as to
trade secrets.
Cal. Business &
Professions
Code § 16600 Trade secrets

Uncertain status as to trade secrets.

Yes.
Colo. Rev.
Stat.
§ 8-2-113

Must fall within statutory exception
(executive or management employees
and professional staff or to protect
trade secrets or recover cost of
training); be reasonable; and be
narrowly-tailored.

Colorado

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Trade secrets; recovery of
training expenses for shortterm employees.
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Exemptions

Continued
Employment
is Sufficient
Consideration

Various
professionals
(medical,
veterinary, social
workers, others) Yes

-

Physicians
(damages not
barred)

Reformation
(mandatory)

-

Yes

Reformation
Blue Pencil
Red Pencil

-

Reformation

Enforceable
Against
Employees
Terminated
w/o Cause

Undecided

-

Undecided

Employee Noncompetes
A State by State Survey

State

Connecticut

Delware

DC

Florida

Permitted

Protectable / Legitimate
Interests

Standards

Exemptions

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Yes

Trade secrets; confidential
information; customer
relationships.

Factors: time; geographic reach;
fairness of protection afforded to
employer; extent of restraint on
employee; extent of interference with
public interest.

Broadcasters;
security guards;
limited as to
physicians

Yes, likely

Blue Pencil

Yes

Yes

Trade secrets; confidential
information; customer
relationships.

Reasonable in time and geographic
reach; protects legitimate economic
interests; survives balance of equities.

Physicians

Yes

Reformation

Yes

Yes

Trade secrets; confidential
knowledge; expert training;
fruits of employment

Reasonable in time and geographic
area; necessary to protect legitimate
business interests; promisee's need
outweighs promisor's hardship. [Follows
Restatement (Second) of Contracts,
secs. 186-88.]
Broadcasters

Yes (if
employment
continued for
sufficient
duration)

Reformation
or Blue Pencil Undecided

Yes.
Fla. Stat. Ann.
§§ 542.335

Trade secrets; confidential
business information;
substantial customer
relationships and goodwill;
extraordinary or specialized
training

Mediators;
physician
specialists (where
Legitimate business interest; reasonably they are
necessary to protect legitimate business exclusive in a
interest. [Rebuttal presumptions exist.] county)
Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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Reformation
(mandatory)

Undecided

Employee Noncompetes
A State by State Survey

State

Permitted

Protectable / Legitimate
Interests

Georgia

Yes.
Ga. Const.,
Art. III, Sec.
VI, Par. V(c),
as amended;
OCGA
§ 13-8-53.
[NOTE: Preamendment
law was more
restrictive and
applies to preamendment
agreements]

Proprietary confidential
information and relationships;
goodwill; economic
advantage; time and
monetary investment in
employee's skill and training.

Hawaii

Yes.
Haw. Rev.
Stat. § 480-4

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Trade secrets; confidential
information.

Standards

Not overbroad in time, space, and
scope; interest of individuals in gaining
and pursuing a livelihood; commercial
concerns in protecting legitimate
business interests; public policy.

Reasonable in time, space, scope.
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Exemptions

Employees in a
technology
business
[effective as of
1/1/2015]

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Yes

Blue Pencil
(according to Yes, but it's a
the Northern factor to be
District)
considered.

Yes, likely

Reformation

Undecided

Employee Noncompetes
A State by State Survey

State

Idaho

Illinois

Permitted

Protectable / Legitimate
Interests

Standards

Exemptions

Non-"key
employees."
("Key
employees" are
those who have
gained a high
level of inside
Reasonable as to duration, geographical knowledge,
area, type of employment or line of
influence,
business, and does not impose a
credibility,
greater restraint than is reasonably
notoriety, fame,
necessary to protect the employer's
reputation or
legitimate business interests;
public persona as
Trade secrets; technologies; reasonable as to covenantor,
a representative
intellectual property; business covenantee, and public. Rebuttable
or spokesperson
plans; business processes
presumptions of reasonableness: 18
of the employer,
and methods of operation;
months; geographic area restricted to
and as a result,
goodwill; customers;
areas employee provided services or
have the ability
Yes as to "key customer lists; customer
had significant presence or influence;
to harm or
employees"
contacts and referral sources; limited to line of business in which
threaten an
(defined in
vendors and vendor contacts; employee worked. Presumption that
employer's
statute).
financial and marketing
employee is "key employee" if in
legitimate
Idaho Code §§ information; potentially
highest paid 5% employees in
business
44-2701-2704 others.
company.
interests.)

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Legitimate business interests
are based on the totality of
the facts and circumstances
of the case. Trade secrets,
confidential information, and
near permenant business
relationships are factors.

Ancillary to a valid employment
relationship; no greater than required
to protect a legitimate business
interest; does not impose undue
hardship on the employee; not
injurious to the public; and reasonable
in time, space, and scope. [May require
two years of employment before any
noncompete can be enforced.]
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Broadcasters;
government
contractors;
physicians; lowincome workers.

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Yes (but if no
additional
consideration,
noncompete
is limited to
18 months)
Reformation

Yes

Yes (if
employment
continued for
sufficient
duration)

Yes

Reformation

Employee Noncompetes
A State by State Survey

State

Indiana

Iowa

Kansas

Kentucky

Louisiana

Permitted

Yes

Protectable / Legitimate
Interests

Standards

Clear and specific (not general)
restraint must be reasonable in light of
the legitimate interests to be protected;
reasonableness is measured by totality
of interrelationship of the interest, and
the time, space, and scope of the
Trade secrets; confidential
restriction, judged by the needs for the
information; goodwill; special restriction, the effect on the employee,
training or techniques.
and the public interest.

Exemptions

Blue Pencil

Yes

Yes

Trade secrets; goodwill;
specialized training.

Reformation

Yes, but it's a
factor to be
considered.

Yes

Trade secrets; confidential
business information; loss of
clients; goodwill; preserving
contact with clients; customer
contracts; referral sources;
reputation; special training.

Protects a legitimate business interest;
not undue burden on employee; not
injurious to public welfare; reasonable
in time and space.

Reformation

Yes

Yes

Confidential business
information; customer lists;
competition; employee
training investment in
training.

Reasonable in scope and purpose;
reasonableness determined by the
time, space, and "charter" of the
restriction; no undue hardship; does not
interfere with public interest

No, although
threatened
loss of job
might be a
factor.

Reformation

Undecided
(but it can be
a factor)

Yes.
La. Rev. Stat.
Ann. § 23:921

Trade secrets; financial
information; management
techniques; extensive
training (if such training is
unrecouped through
employee's work).

No more than two years; specifies the
specific geographic reach (by parishes,
municipalities, or their respective
parts); defines employer's business;
strict compliance with statute.

Yes

Blue Pencil, if
allowed by
the
noncompete Yes, likely
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Accountants
(limited)

Automobile
salesmen; real
estate broker's
licensees
(procedural
requirements)

Yes

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Whether the restriction is reasonably
necessary to protect the employer's
business, unreasonably restrictive (time Franchisees
and space), and prejudicial to the public (where franchisor
interest.
does not renew) Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

-

Continued
Employment
is Sufficient
Consideration

Yes

Employee Noncompetes
A State by State Survey

State

Maine

Maryland

Permitted

Yes
Me. Rev. Stat.
Ti. 26, c. 7, §
599-A

Yes
Md. Code, Lab.
& Empl. § 3716

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Trade secrets; confidential
information; goodwill.

Trade secrets; routes; client
lists; established customer
relationships; goodwill;
unique services.

Standards

Exemptions

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

No broader than necessary to protect
the employer's legitimate business
interest; reasonable as to time, space,
and interests to be protected; no undue
hardship to employee. In addition, for
agreements signed on or after
September 18, 2019 : employee must
receive notice of noncompete by time
of offer and a copy of the agreement 3
business days in advance of the
deadline to sign; and the employee
(except certain physicians) must be
employed at least a year or remain
employed for at least six months after
signed, whichever is longer.

Broadcast
industry
(presumption);
low-wage
workers (earning
less than or equal
to 400% of the
federal individual
poverty level $49,960 as of
2019).
Yes

Reformation

Yes, likely

Duration and space no wider than
reasonably necessary to protect
legitimate interests; no undue hardship
to employee; not contrary to public
policy; ancillary to the employment.

Effective
10/1/2020: Lowwage employees,
i.e. , employees
earning less than
$15 per hour or
$31,200
annually.
Yes

Blue Pencil

No, likely
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Employee Noncompetes
A State by State Survey

State

Permitted

Yes.
Mass. Gen.
Laws c. 149, §
24L (applies
only to
agreements
signed on or
after October
Massachusetts 1, 2018)

Michigan

Yes.
Mich. Comp.
Laws
§ 445.774a

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Standards

Exemptions
Broadcasters;
physicians;
nurses; social
workers;
psychologists.

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Trade secrets; confidential
information; goodwill.

Additional
exemptions
added by 2018
Narrowly tailored to protect legitimate
statute: FLSA
business interest; limited in time,
nonexempt
space, and scope; consonant with
employees;
public policy.
student
interns/shortAdditional requirements added by 2018 term student
statute: must be signed by both
employees;
parties; provided to employee 10 days
employees who
in advance (or prior to a formal offer, if have been
earlier); state that the employee has
terminated
the right to consult counsel; and satisfy without cause or
consideration requirements.
laid off; and
Presumptions of necessity of the
employees that
No (per new
agreement and reasonableness as to
re 18 years old or statute; yes
place and scope apply.
younger.
before)

Reformation

No (per new
statute; yes
before)

Trade secrets; confidential
business information;
goodwill.

Must have an honest and just purpose
and to protect legitimate business
interests; reasonable in time (no more
than one year), space, and scope or
line of business; not injurious to the
public.

Reformation

Yes
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-

Yes

Employee Noncompetes
A State by State Survey

State

Minnesota

Mississippi

Missouri

Montana

Permitted

Yes

Protectable / Legitimate
Interests
Trade secrets; confidential
business information;
goodwill; prevention of unfair
competition.

Standards
No broader than necessary to protect
the employer's legitimate business
interest; does not impose unnecessary
hardship on employee.

Exemptions

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

-

No

Reformation

Yes

-

Yes (though
questioned if
employee
terminated
shortly after)

Reformation

Yes

Yes

Trade secrets; confidential
Reasonableness and specificity of
business information;
restriction, primarily, in time and space;
goodwill; ability to succeed in hardship to employer and employee;
a competitive market.
public interest.

Yes.
28 Mo. Stat.
Ann.
§ 431.202
(related)

Trade secrets; confidential
business information;
customer or supplier
relationships, goodwill, or
loyalty; customer lists;
protection from unfair
competition; stability in the
workforce.

Reasonably necessary to protect
legitimate interests; reasonable in time
and space; not an unreasonable
restraint on employee; purpose served;
situation of the parties; limits of the
restraint; specialization of the business.
[Absence of legitimate business interest Secretaries
impacts duration, which can be no more (limited); clerks
than one year.]
(limited)

No

Reformation

Yes

Trade secrets; proprietary
information that would
provide an employee with an
unfair advantage; goodwill;
customer relationships.

Partial or restricted in its operation by
being limited in operation either as to
time or place; supported by "some
good consideration"; protects a
legitimate business interest;
reasonable, affording only a fair
protection to the interests of the party
in whose favor it is made, and not so
large in its operation as to interfere with
(or impose an unreasonable burden
upon) the employer, the employee, or
the interests of the public.

No

Blue Pencil,
likely

No

Yes.
Mont. Code
Ann.
§§ 28-703-05

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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-

Employee Noncompetes
A State by State Survey

State

Nebraska

Nevada

Permitted

Yes

Protectable / Legitimate
Interests

Trade secrets; confidential
information; goodwill.

Yes.
Nev. Rev.
Stat. §
613.195-200
[effective June
3, 2017]
Trade secrets; goodwill.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Standards

Exemptions

Reasonably necessary to protect
legitimate interests; not unduly harsh or
oppressive to employee; not injurious
to the public. Considerations include:
inequality in bargaining power; risk of
loss of customers; extent of
participation in securing and retaining
customers; good faith of employer;
employee's job, training, health,
education, and family needs; current
employment conditions; need for
employee to change his calling or
residence; relation of restriction to
legitimate interest being protected.

-

Yes, likely

Red Pencil

Void unless: (a) supported by valuable
consideration; (b) not greater than
required to protect employer; (c) no
undue hardship on employee; and (d)
appropriate in relation to the
consideration. Cannot restrict employee
from providing service to
customer/client if (a) customer/client
was not solicited; (b) customer/client
voluntarily chose to leave or seek
services from employee; and (c)
employee otherwise comples with time,
geographical area, and scope of
noncompete.

-

Yes (preamendment)

Reformation
(mandatory)
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Enforceable
Against
Employees
Terminated
w/o Cause

Undecided
Undecided,
except in
connection
with RIF,
"reoganization
or similar
restruction," in
which case
employee
must be paid
"salary,
benefits or
equivalent
compensation,
" including
severance.

Employee Noncompetes
A State by State Survey

State

New
Hampshire

New Jersey

Permitted

Protectable / Legitimate
Interests

Yes.
RSA 275:70,
275:70-a

Exemptions
Physicians (RSA
329:31-a
(effective
8/5/2016 )); lowwage employees,
Not greater than necessary to protect
i.e. , those
the employer's legitimate business
earning less than
interests; no undue or disproportionate or equal to 2x
Trade secrets; confidential
hardship to employee; not injurious to
minimum the
business information;
public interest; new employees must be applicable wage goodwill; employee's special given a copy of the noncompete prior
federal or state
influence over the employer's to acceptance of offer for employment. for tipped
customers.
After September 8, 2019,
workers
Yes

Yes

Trade secrets; confidential
business information;
goodwill in existing
customers; preventing
employee from working with
customer at lower cost than
working through employer.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Standards

Continued
Employment
is Sufficient
Consideration

Protects a legitimate business interest;
not undue burden on employee; not
In-house
injurious to the public; not overbroad in counsel;
time, space, and scope.
psychologists
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Yes

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Reformation

Undecided

Reformation

Yes, but it's a
factor to be
considered.

Employee Noncompetes
A State by State Survey

State

New Mexico

Permitted

Yes.
N.M.S.A. 1978,
§§ 24-1I-1-5
(creates health
care
practitioner
exemption
only)

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Maintaining workforce;
limitation of competition (but
not to stifle competition);
customer relationships.

Standards

Reasonable as applied to the employer,
employee, and public; not great
hardship to employee in exchange for
small benefits to employer.
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Exemptions

Continued
Employment
is Sufficient
Consideration

Healthcare
practitioners
(dentists,
osteopathic
physicians,
physicians,
podiatrists,
certified
registered nurse
anethetists) to
the extent they
are providing
clinical health
care services.
[Exemption has
limits (including
that it does not
apply to a
covered medical
professional if
they are a
shareholder,
owner, partner,
or director of a
health care
practice) and is
effective only to
agreements from
7/1/2015 and
after.]
Yes, likely

Reformation
Blue Pencil
Red Pencil

Undecided

Enforceable
Against
Employees
Terminated
w/o Cause

Undecided

Employee Noncompetes
A State by State Survey

State

New York

Permitted

Yes

Protectable / Legitimate
Interests

Standards

Exemptions

Trade secrets; confidential
information; goodwill; on-air
persona of broadcasters;
employee's unique or
extraordinary services.

Reasonable in time and space, and no
greater than is required for the
protection of the legitimate interest of
the employer; does not impose undue
hardship on the employee; not injurious
to the public.

-

Yes.
Trade secrets; confidential
N.C. Gen. Stat. business information;
North Carolina § 75-4
goodwill.
No.
N.D. Cent.
Code
North Dakota § 9-08-06

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

-

In writing; part of an employment
contract; reasonably necessary to
protect legitimate business interest;
reasonable in time and space; not
against public policy.

-
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Physicians,
possibly (in
underserved
areas)

-

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Yes

Reformation

Cases are split

No

Blue Pencil

Yes, likely.

-

-

-

Employee Noncompetes
A State by State Survey

State

Ohio

Oklahoma

Permitted

Yes
No.
OK Stat.
§ 15-219A

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Trade secrets; confidential
information; customer
relationships; prevention of
the use of proprietary
customer information to
solicit customers.

-

Standards

Exemptions

Not greater than necessary to protect
the employer's legitimate business
interests; no undue hardship to
employee; not injurious to public
interest. Considerations: absence or
presence of limitations as to time and
space; whether employee is sole
contact with customer; employee's
possession of trade secrets or
confidential information; purpose of
restriction (elimination of unfair
competition vs. ordinary competition
and whether seeks to stifle employee's
inherent skill and experience);
proportionality of benefit to employer
as compared to the detriment to the
employee; other means of support for
employee; when employee's talent was
developed; whether forbidden
employment is merely incidental to the
main employment.

-

-

-

14 of 22
3/12/20
© 2010-2019 Beck Reed Riden LLP
All Rights Reserved
Not Intended As Legal Advice

Continued
Employment
is Sufficient
Consideration

Yes

Reformation
Blue Pencil
Red Pencil

Reformation

-

-

Enforceable
Against
Employees
Terminated
w/o Cause

Yes

-

Employee Noncompetes
A State by State Survey

State

Oregon

Pennsylvania

Permitted

Protectable / Legitimate
Interests

Yes.
Or. Rev. Stat.
§ 653.295

Trade secrets; confidential
business or professional
information; investment in
certain on-air broadcasters;
customer contacts and
goodwill.

Standards
Noncompete provided at least two
weeks before employment or with bona
fide advancement; employee is in an
executive, admininstrative, or
professional role and meets minimum
compensation threshold; restricted in
time or space; application of restriction
should afford only a fair protection of
the employer's interests; must not
interfere with public interest. As of
January 1, 2016 , noncompetes are
limited to 18 months. [Qualifying
garden leave clauses are enforceable.]
Effective January 1, 2020 , a signed,
written copy of the employee's
noncompete must be sent within 30
days following termination of
employment.

Yes

Trade secrets; confidential
information; goodwill;
investment in specialized
training; unique or
extraordinary skills.

Ancillary to employment relation or
other transaction; reasonably necessary
to protect the employer's legitimate
interests; reasonable in time and space.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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Exemptions

Home healthcare
workers

-

Continued
Employment
is Sufficient
Consideration

No

No

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Reformation

Undecided

Reformation

Yes, but it's a
factor to be
considered.

Employee Noncompetes
A State by State Survey

State

Rhode Island

Permitted

Protectable / Legitimate
Interests

Trade secrets; confidential
Yes
information; customer lists;
R.I. Gen. Laws goodwill; special training or
§§ 28-59-1–3 skills.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Standards

Reasonable in light of protectable
interests.
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Exemptions

Continued
Employment
is Sufficient
Consideration

Physicians.
Effective
1/15/2020 (with
retroactive
effect ):
employees who
are 18 years old
or younger;
student
interns/shortterm student
employees; FLSA
nonexempt
employees and
other low-wage
employees, i.e. ,
employees
earning no more
than two 2.5x
the federal
poverty level
(currently
$31,225, plus
another $11,050
for each
additional person
in the household
– based on the
employee’s
“regular,” i.e .,
non-overtime,
non-weekend,
non-holiday
Undecided,
hours).
but likely

Reformation
Blue Pencil
Red Pencil

Reformation

Enforceable
Against
Employees
Terminated
w/o Cause

Undecided

Employee Noncompetes
A State by State Survey

State

South
Carolina

Permitted

Yes

Yes.
S.D. Codified
Laws
§§ 53-9-8,
South Dakota et seq .

Tennessee

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Standards

Exemptions

Business and customer
contacts; existing
employees; existing payroll
deduction accounts.

Necessary to protect legitimate business
interest; reasonably limited in time and
space; not unduly harsh and oppressive
to employee's efforts to earn a living;
reasonable from standpoint of public
policy.

-

Trade secrets; protection
from unfair competition;
existing customers.

Restriction is in the same business or
profession as that carried on by
employer and does not exceed two
years and in a specified geographic
area; reasonableness in time, space,
and scope is a factor only in certain
circumstances.

Trade secrets; confidential
information; retention of
existing customers;
investment in training or
enhancing the employee's
skill and experience.

Restriction must be reasonable in time
and space and necessary to protect
legitimate interest; public interest not
adversely affected; no undue hardship
to the employee.
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-

Physicians (in
certain
circumstances).

Continued
Employment
is Sufficient
Consideration

Enforceable
Against
Employees
Terminated
w/o Cause

No

Reformation
Blue Pencil
Red Pencil
Blue pencil,
likely. (SC
S.Ct rejected
blue pencil
doctrine by
name, but
case involved
reformation;
SC Ct. App.
has since
permitted
step-down
provisions.)
Undecided

Yes

Reformation,
likely.

Yes, but it's a
factor to be
considered.

Reformation

Yes, but it's a
factor to be
considered.

Yes (if
employment
continued for
appreciably
long period)

Employee Noncompetes
A State by State Survey

State

Permitted

Protectable / Legitimate
Interests

Ancillary to an otherwise enforceable
agreement; reasonable in time, space,
and scope; does not impose a greater
restraint than necessary to protect
legitimate business interest. *In
December 2011, the Texas Supreme
Court withdrew its June 2011 landmark
decision, but still eliminated the
requirement that the consideration
given by the employer in exchange for
the noncompete must give rise to the
Trade secrets; confidential or interest protected by the noncompete,
proprietary information;
and held that the consideration for the
goodwill; special training or
noncompete agreement must be
knowledge acquired during
reasonably related to the company's
employment.
interest sought to be protected.

Texas

Yes.
Tex. Bus. &
Com. Code
§§ 15.50-.52

Utah

Yes.
Utah Code
Ann. §§
34-51-101-301
[Certain
changes apply
to agreements
starting May
10, 2016 and
Trade secrets; goodwill;
others May 14, extraordinary investment in
2019]
training or education.

Vermont

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Standards

Proprietary confidential
information; goodwill;
relationships with customers;
investments in special
training.

Exemptions

Physicians (in
certain
circumstances)

No bad faith in the negotiations;
necessary to protect legitimate business
interest; reasonable in time, space, and
scope; consideration of hardship. One
Broadcasters
year limit for agreements entered on or (under certain
after May 10, 2016.
circumstances)
Necessary to protect legitimate business
interest; not unnecessarily restrictive to
employee; limited in time, space,
Beauticians and
and/or industry; not contrary to public
cosmetologists
policy.
(by their school)
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Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

No

Reformation
(mandatory)

Yes

Yes

Undecided

Yes

Yes

No, but
possibly if
contract
provides

Undecided

Employee Noncompetes
A State by State Survey

State

Virgina

Permitted

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Protectable / Legitimate
Interests

Trade secrets; confidential
information; knowledge of
methods of operation;
protection from detrimental
competition; customer
contacts.

Standards
Narrowly drawn (no greater than
necessary) to protect the employer's
legitimate business interest; reasonable
in time, space, and scope; not unduly
harsh or oppressive (or burdensome on
the employee) in curtailing the
employee's ability to earn a livelihood;
not against, and reasonable in light of,
sound public policy.
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Exemptions

-

Continued
Employment
is Sufficient
Consideration

Yes

Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Red Pencil,
but severable
portions can
be enforced if
remaining
restrictions
are otherwise
enforceable
Yes

Employee Noncompetes
A State by State Survey

State

Washington

Permitted

Protectable / Legitimate
Interests

Yes
RCW §§
Customer information and
49.62.005–900 contacts; goodwill.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Standards

Exemptions

Continued
Employment
is Sufficient
Consideration

Broadcasters
(under certain
circumstances).
Effective
1/1/2020 :
Employees
earning less than
or equal to
$100,000 for
employees and
Restriction is necessary to protect
independent
employer's business or goodwill;
contractors
restriction is no greater than reasonably earning less than
necessary to secure employer's
or equal to
business or goodwill; reasonable in time $250,000 (both
and space; injury to public does not
adjusted for
outweigh benefit to employer. Effective inflation);
1/1/2020: notice must be provided
employees who
before acceptance of offer or before
are laid off
agreement becomes effective
(unless paid base
(whichever applies); independent
salary, less new
consideration for mid-employment
earnings). Also
agreements; and presumption
effective
(rebuttable by clear and convincing
1/1/2020 :
evidence to the contrary) that a
cannot prohibit
noncompetes with a duration longer
moonlighting for
than 18 months are unreasonable and
low-wage
unenforceable; must not avoid
workers, i.e. ,
Washington law; must not require
those earning
adjudication outside of Washington;
less than 2x
attorney's fees to employee if
minimum hourly
noncompete violates the statute.
rate.
No
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Reformation
Blue Pencil
Red Pencil

Reformation

Enforceable
Against
Employees
Terminated
w/o Cause

Yes, likely.

Employee Noncompetes
A State by State Survey

State

Permitted

West Virginia Yes

Wisconsin

Wyoming

Protectable / Legitimate
Interests

Yes.
Trade secrets; confidential
Wis. Stat. Ann. business information;
§ 103.465
customer relationships.

Yes

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Standards

Ancillary to a lawful contract; not
greater than reasonably necessary to
Trade secrets; confidential or protect legitimate business interest;
unique information; customer reasonable in time and space; no
lists; direct investment in
undue hardship on employee; not
employee's skills; goodwill.
injurious to public.

Necessary to protect legitimate business
interest; reasonable in time and space;
not harsh or oppressive to the
employee; not contrary to public policy.

Restraint must be ancillary to otherwise
valid agreement and fair; no greater
than necessary to protect legitimate
Trade secrets; confidential
business interests; reasonable in time
information; special influence and space; no undue hardship on
of employee over customers employee; employer's need outweighs
to the extent gained during
harm to employee and public; not
employment.
injurious to public.
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Exemptions

Continued
Employment
is Sufficient
Consideration

Reformation
Blue Pencil
Red Pencil

Reformation

Enforceable
Against
Employees
Terminated
w/o Cause

-

No

-

Red pencil,
but, courts
(and
Yes, if
legislature)
continued
may be
employment
moving
is conditioned toward a
on signing the more tolerant
agreement
approach
Undecided

-

No

Reformation

Undecided

Yes, likely.

Employee Noncompetes
A State by State Survey

State

Permitted

Protectable / Legitimate
Interests

Customer lists are frequently
considered trade secrets or
confidential information.
Some states, however,
separately identify them as
protectable interests.

Standards

Consideration for the noncompete is
always a requirement. That
requirement is not typically an issue
when the agreement is entered into at
the inception of an employment
relationship.

Exemptions

Continued
Employment
is Sufficient
Consideration

Reformation
is also
sometimes
called
"Judicial
Modification,"
Attorneys and
the "Rule of
certain persons in
Reasonablen
the financial
The continued ess," the
services industry employment
"Reasonable
are subject to
issue
Alteration
industry
addresses
Approach," or
regulations not
only at-will
the "Partialaddressed in this employment
Enforcement"
chart.
relationships. rule. Red

Originally drafted in 2010, this chart is updated periodically and is current as of the date indicated.
Please contact Russell Beck ( rbeck@beckreed.com | 617-500-8670) if you would like to receive updates.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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Reformation
Blue Pencil
Red Pencil

Enforceable
Against
Employees
Terminated
w/o Cause

Addresses
only not-forcause
terminations
and assumes
no breach or
bad faith by
the employer.

Attachment C

Trade Secrets Acts
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Compared to the UTSA
Fed/State

Federal
18 U.S.C. §§ 1831 - 1839
Economic Espionage Act / Defend Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 1839. Definitions
Preamble and
As used in this chapter, unless the context requires otherwise:
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;
(6) the term “improper means”-(A) includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain
secrecy, or espionage through electronic or other means; and
(B) does not include reverse engineering, independent derivation, or any other lawful means of
acquisition;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 1839(5)
Substantively identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint 1 U.S.C. § 1. Words denoting number, gender and so forth
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
The words “person” and “whoever” means a natural person, include corporations, business trust, estate,
trust joint venture, companies, associations, firms, partnerships, societies, and joint stock companies,
government, governmental subdivision or agency, or any other legal or commercial entity as well as
individuals;

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and

§ 1839(3)
[T]he term “trade secret” means all forms and types of financial, business, scientific, technical, economic, or
engineering information, including patterns, plans, compilations, program[*] devices, formulas, designs,
prototypes, methods, techniques, processes, that procedures, programs, or codes, whether tangible or
intangible, and whether or how stored, compiled, or memorialized physically, electronically, graphically,
photographically, or in writing if--

(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
(A) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy. the
owner thereof has taken reasonable measures to keep such information secret; and
(B) the information derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable through proper means by, another person who can obtain
economic value from the disclosure or use of the information;
*This reference to "program" is likely a typo.
Definitions
Not in UTSA

§1839(4)
[T]he term “owner”, with respect to a trade secret, means the person or entity in whom or in which rightful
legal or equitable title to, or license in, the trade secret is reposed;
[Definitions related only to criminal aspects of the statute have been omitted from this chart.]

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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Compared to the UTSA
Fed/State
Injunctive
Relief

Federal
18 U.S.C. §§ 1831 - 1839
Economic Espionage Act / Defend Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 1836(b)(3) [Annotations reflect significant substantive textual differences.]
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
In a civil action brought under this subsection with respect to the misappropriation of a trade secret, a court
derived from the misappropriation.
may-Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(A) grant an injunction-royalty for no longer than the period of time for which use could have been prohibited. Exceptional
(i) to prevent any actual or threatened misappropriation described in paragraph (1) on such terms as the
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring court deems reasonable, provided the order does not-knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(I) prevent a person from entering into an employment relationship, and that conditions placed on such
employment shall be based on evidence of threatened misappropriation and not merely on the information
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. the person knows; or
(II) otherwise conflict with an applicable State law prohibiting restraints on the practice of a lawful
profession, trade, or business;
(ii) if determined appropriate by the court, requiring affirmative actions to be taken to protect the trade
secret; and
(iii) in exceptional circumstances that render an injunction inequitable, that conditions future use of the
trade secret upon payment of a reasonable royalty for no longer than the period of time for which such use
could have been prohibited; Exceptional circumstances include, but are not limited to, a material and
prejudicial change of position prior to acquiring knowledge or reason to know of misappropriation that
renders a prohibitive injunction inequitable.
Upon application to the court, an injunction shall be terminated when the trade secret has ceased to exist,
but the injunction may be continued for an additional reasonable period of time in order to eliminate
commercial advantage that otherwise would be derived from the misappropriation.
Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 1836(b)(3)
In a civil action brought under this subsection with respect to the misappropriation of a trade secret, Except
to the extent that a material and prejudicial change of position prior to acquiring knowledge or reason to
know of misappropriation renders a monetary recovery inequitable* a court may
(B) award-(i)(I) damages for actual loss caused by the misappropriation of the trade secret; and
(II) damages for any unjust enrichment caused by the misappropriation of the trade secret that is not
addressed in computing damages for actual loss; or
(ii) in lieu of damages measured by any other methods, the damages caused by the misappropriation
measured by imposition of liability for a reasonable royalty for the misappropriator’s unauthorized disclosure
or use of the trade secret;
(C) if the trade secret is willfully and maliciously misappropriated, award exemplary damages in an amount
not more than 2 times the amount of the damages awarded under subparagraph (B); and
*Material change concept picked up by definition of misappropriation as an exclusion to misappropriation.

Attorney's
Fees

Preservation
of Secrecy

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 1836(b)(3)(D)

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 1835
Annotation is exclusively substantive rather than textual.

if a claim of the misappropriation is made in bad faith, which may be established by circumstantial evidence,
a motion to terminate an injunction is made or opposed in bad faith, or the trade secret was willfully and
maliciously misappropriated, award reasonable attorney’s fees to the prevailing party.

(a) In general.--In any prosecution or other proceeding under this chapter, the court shall enter such orders
and take such other action as may be reasonable necessary and appropriate to preserve the confidentiality of
trade secrets, consistent with the requirements of the Federal Rules of Criminal and Civil Procedure, the
Federal Rules of Evidence, and all other applicable laws.
(b) Rights of trade secret owners.--The court may not authorize or direct the disclosure of any information
the owner asserts to be a trade secret unless the court allows the owner the opportunity to file a submission
under seal that describes the interest of the owner in keeping the information confidential. No submission
under seal made under this subsection may be used in a prosecution under this chapter for any purpose other
than those set forth in this section, or otherwise required by law.
[Text applicable to only criminal proceedings or otherwise inapplicable to private parties has been omitted.]

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 1836(d)
the exercise of reasonable diligence should have been discovered.
Substantively Identical to UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Federal
18 U.S.C. §§ 1831 - 1839
Economic Espionage Act / Defend Trade Secrets Act
§ 1838. Construction with other laws
Except as provided in section 1833(b), this chapter shall not be construed to preempt or displace any other
remedies, whether civil or criminal, provided by United States Federal, State, commonwealth, possession, or
territory law for the misappropriation of a trade secret, or to affect the otherwise lawful disclosure of
information by any Government employee under section 552 of title 5 (commonly known as the Freedom of
Information Act).

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

Not applicable

Severability

None

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

§§ 1836(e) Effective date.--The amendments made by this section shall apply with respect to any
misappropriation of a trade secret . . . for which any act occurs on or after the date of the enactment of this
Act.
The most significant difference between the UTSA and the DTSA is the DTSA's provision for Ex Parte
Seizures in §1836(b)(2). The procedure is summarized as follows:
Civil seizure is available only in "extraordinary circumstances" "necessary to prevent the propagation or
dissemination of [a] trade secret . . . ."
The requirements for initiating a civil seizure (which must “clearly appear[] from specific facts”) include the
typical (though heightened) TRO/PI elements, plus:
(a) an insufficiency of injunctive relief otherwise available;
(b) a description “with reasonable particularity [of] the matter to be seized” and its location;
(c) a showing that if notice were provided, the evidence would be destroyed, moved, hidden, or
otherwise made inaccessible to the court; and
(d) the requested seizure has not been publicized.
The order must:
(a) Set out findings and rulings;
(b) Provide the narrowest seizure and order execution to minimize interruption to third parties;
(c) Be accompanied by an order protecting the confidentiality of the seized property;
(d) Provide “guidance” to law enforcement, including for hours of execution and force;
(e) Require security; and
(f) Set a hearing date - which must follow as soon as possible - no more than 7 days.
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Compared to the UTSA
Fed/State

Federal
18 U.S.C. §§ 1831 - 1839
Economic Espionage Act / Defend Trade Secrets Act
Additionally, the court must protect person(s) targeted by the order from publicity about the order and
seizure, and retain custody of the seized property or appoint a federal officer to seize it.

Uniform Trade Secrets Act

Additions II

The court may consider an ex parte encryption motion.
Wrongfully-obtained or excessive order = relief provided under the Trademark Act
§§ 1831 - 1834 (which are criminal provisions) have been omitted from this chart.
§ 1837 (which discusses the applicability to conduct outside the United States) has been omitted from this
chart.

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Alabama
Ala. Code 1975 §§ 8-27-1 - 8-27-9
Alabama Trade Secrets Act
UTSA not adopted, though aspects of it are (see § 8-27-2, comment)

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

Definition:
As used in this [Act], unless the context requires otherwise:
§ 8-27-2. Definitions.
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this chapter, the following terms shall have the following meanings, respectively, unless the
Means
to maintain secrecy, or espionage through electronic or other means;
context clearly indicates otherwise:
(2) Improper Means. “Improper means” are means such as:
a. Theft;
b. Bribery;
c. Misrepresentation;
d. Inducement of a breach of confidence;
e. Trespass; or
f. Other deliberate acts taken for the specific purpose of gaining access to the information of another by
means such as electronic, photographic, telescopic or other aids to enhance normal human perception,
where the trade secret owner reasonably should be able to expect privacy.
Definition:
Misappropriation

(2) "Misappropriation" means:

§ 8-27-3. Misappropriation.

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

A person who discloses or uses the trade secret of another, without a privilege to do so, is liable to the other
for misappropriation of the trade secret if:

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or

(1) That person discovered the trade secret by improper means;
(2) That person’s disclosure or use constitutes a breach of confidence reposed in that person by the other;

(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or

(3) That person learned the trade secret from a third person, and knew or should have known that (i) the
information was a trade secret and (ii) that the trade secret had been appropriated under circumstances
which violate the provisions of (1) or (2), above; or
(4) That person learned the information and knew or should have known that it was a trade secret and
that its disclosure was made to that person by mistake.

(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 8-27-2 (3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 8-27-2 (1) Trade Secret.
A “trade secret” is information that:
a. Is used or intended for use in a trade or business;
b. Is included or embodied in a formula, pattern, compilation, computer software, drawing, device,
method, technique, or process;
c. Is not publicly known and is not generally known in the trade or business of the person asserting that it
is a trade secret;
d. Cannot be readily ascertained or derived from publicly available information;
e. Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy; and
f. Has significant economic value.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Alabama
Ala. Code 1975 §§ 8-27-1 - 8-27-9
Alabama Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 8-27-4. Remedies for actual or threatened misappropriation; intentional remuneration of a third person for
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
misappropriation.
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(a) The remedies available for actual or threatened misappropriation of a trade secret are:
(1) To the extent that they are not duplicative:
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
a. Such injunctive and other equitable relief as may be appropriate with respect to any actual or
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
threatened misappropriation of a trade secret,
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 8-27-4. Remedies for actual or threatened misappropriation; intentional remuneration of a third person for
misappropriation.
(a) The remedies available for actual or threatened misappropriation of a trade secret are:
(1) To the extent that they are not duplicative:
b. Recovery of any profits and other benefits conferred by the misappropriation that are attributable
to the misappropriation (In establishing the misappropriator’s profits, the complainant is required to present
proof only of the misappropriator’s gross revenue, and the misappropriator is required to present proof of his
or her deductible expenses and the elements of profit attributable to factors other than the trade secret.),
and
c. The actual damages suffered as a result of the misappropriation;
(a)(3) Exemplary damages in an amount not to exceed the actual award made under subdivision (1), but not
less than ten thousand dollars ($10,000), if willful and malicious misappropriation exists.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 8-27-4. Remedies for actual or threatened misappropriation; intentional remuneration of a third person for
misappropriation.
(2) Reasonable attorney’s fees to the prevailing party if:
a. A claim of actual or threatened misappropriation is made or resisted in bad faith,
b. A motion to terminate an injunction is made or resisted in bad faith, or
c. Willful and malicious misappropriation exists;

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

No directly corresponding provision
§ 8-27-4. Remedies for actual or threatened misappropriation; intentional remuneration of a third person for
misappropriation.
(a) The remedies available for actual or threatened misappropriation of a trade secret are:
(1) To the extent that they are not duplicative:
a. Such injunctive and other equitable relief as may be appropriate with respect to any actual or
threatened misappropriation of a trade secret,

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 8-27-5. Statute of limitation.
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three two years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered.
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Fed/State
Effect on
Other Law

Alabama
Ala. Code 1975 §§ 8-27-1 - 8-27-9
Alabama Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 8-27-6. Effect on other law.
Those provisions of this chapter that are inconsistent with the common law of trade secrets supersede the
common law; otherwise, this chapter should be construed to be consistent with the common law of trade
secrets.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Ala. Code 1975 § 1-1-16. Severability of provisions of Code and statutes.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of this Code or any amendment hereto, or any other statute, or the application thereof to any
person, thing or circumstances, is held invalid by a court of competent jurisdiction, such invalidity shall not
affect the provisions or application of this Code or such amendment or statute that can be given effect
without the invalid provisions or application, and to this end, the provisions of this Code and such
amendments and statutes are declared to be severable.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 8-27-4. Remedies for actual or threatened misappropriation; intentional remuneration of a third person for
misappropriation.
(b) In addition to the civil damages and penalties provided in subsection (a), a person who intentionally
remunerates or recruits a third person for actual or threatened misappropriation of a trade secret and any
person who misappropriates a trade secret shall be guilty of a Class C felony. In any criminal prosecution
under this subsection against an employer based on misappropriation of a trade secret by its employee, the
term intentionally shall mean that the employer remunerated an employee with the intent that the
employee would misappropriate the trade secrets of another. The trade secret that was misappropriated
shall be clearly identified. Mere acceptance or receipt by an employer of a trade secret of another, by itself,
shall be insufficient to prove criminal liability. Each act committed under this subsection shall constitute a
separate offense.
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Compared to the UTSA
Fed/State

Alabama
Ala. Code 1975 §§ 8-27-1 - 8-27-9
Alabama Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Alaska
Alaska Stat. §§ 45.50.910 - 45.50.945
Alaska Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 45.50.940(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 45.50.940(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Alaska Stat. § 45.01.211(30)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“person” means a natural person an individual, corporation, business trust, estate, trust, partnership, limited
liability company, association, joint venture, government, governmental subdivision, agency, or
instrumentality, public corporation, or another legal or commercial entity;

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 45.50.940(3)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Alaska
Alaska Stat. §§ 45.50.910 - 45.50.945
Alaska Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 45.50.910. Injunctive relief for misappropriation of trade secrets
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) A court may enjoin actual or threatened misappropriation of trade secrets. Upon application to the court,
derived from the misappropriation.
an injunction shall be terminated when the trade secret has ceased to exist, but the injunction may be
continued for an additional reasonable period of time in order to eliminate commercial advantage that
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
otherwise would be derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (b) In exceptional circumstances, If the court determines that it would be unreasonable to prohibit future use
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
of a trade secret, an injunction may condition future use upon payment of a reasonable royalty for no longer
than the period of time the use could have been prohibited.Exceptional circumstances include, but are not
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. limited to, a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 45.50.915. Damages
(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, In addition to or in lieu of
injunctive relief, a complainant is entitled to may recover damages for misappropriation. Damages can
include both the actual loss caused by misappropriation. and A complainant also may recover for the unjust
enrichment caused by misappropriation that is not taken into account in computing damages for actual loss.
In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice the damages awarded under (a) of this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

None

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 45.50.920. Preservation of Secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 45.50.925. Limitation of actions
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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Alaska
Alaska Stat. §§ 45.50.910 - 45.50.945
Alaska Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 45.50.930. Effect on other laws
(a) Except as provided in subsection (b) AS 45.50.910 - 45.50.945 displace conflicting tort, restitutionary, and
other state laws pertaining to civil liability for misappropriation of a trade secret.
(b) AS 45.50.910 - 45.50.945 do not affect
(1) contractual remedies, whether or contractual or other civil liability or relief that is not based upon
misappropriation of a trade secret; or
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(2) criminal remedies whether or not based upon liability for misappropriation of a trade secret.
(c) AS 45.50.910 - 45.50.945 do not apply to investigations or actions by the attorney general under AS
45.50.471 - 45.50.561 (unfair trade practices and consumer protection) or under AS 45.50.562 - 45.50.596
(restraint of trade).

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 45.50.935
Same as UTSA

Severability

Alaska Stat. § 01.10.030. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

Any law heretofore or hereafter enacted by the Alaska legislature which lacks a severability clause shall be
construed as though it contained the clause in the following language: “If any provision of this Act, or the
application thereof to any person or circumstance is held invalid, the remainder of this Act and the
application to other persons or circumstances shall not be affected thereby.”

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Beck Reed Riden LLP
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Alaska
Alaska Stat. §§ 45.50.910 - 45.50.945
Alaska Uniform Trade Secrets Act
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Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 12 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

Arizona
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UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 44-401(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 44-401(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 44-401(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 44-401(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Injunctive
Relief

Arizona
Ariz. Rev. Stat. Ann. §§ 44-401 - 44-407

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 44-402. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 44-403
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 44-404. Attorney fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 44-405. Preservation of secrecy; definition
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 44-406
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Fed/State
Effect on
Other Law

Arizona
Ariz. Rev. Stat. Ann. §§ 44-401 - 44-407

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 44-407
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Cohen v. State , 588P.2d 299, 302 (1978).
Statutes should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
§§ 44-408 to 44-595. Repealed
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Fed/State

Arizona
Ariz. Rev. Stat. Ann. §§ 44-401 - 44-407

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Arkansas
Ark. Code Ann. §§ 4-75-601 - 4-75-607
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UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§4-75-601(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§4-75-601(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint §4-75-601(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§4-75-601(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Fed/State
Injunctive
Relief

Arkansas
Ark. Code Ann. §§ 4-75-601 - 4-75-607

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 4-75-604. Injunctions
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined.
derived from the misappropriation.
(b) Upon application to the court, an injunction shall be terminated when the trade secret has ceased to
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
exist; however, the injunction may be continued for an additional reasonable period of time in order to
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
eliminate commercial advantage that otherwise would be derived from the misappropriation.
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In exceptional circumstances If the court determines that it would be unreasonable to prohibit future use,
an injunction may condition future use upon payment of a reasonable royalty for no longer than the period of
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. time the use could have been prohibited. Exceptional circumstances include, but are not limited to, a
material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
(d) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 4-75-606. Damages
(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, In addition to or in lieu of
injunctive relief, a complainant is entitled to may recover damages for misappropriation. Damages can
include both the actual loss caused by misappropriation. and
(b) A complainant also may recover for the unjust enrichment caused by misappropriation that is not taken
into account in computing damages for actual loss. In lieu of damages measured by any other methods, the
damages caused by misappropriation may be measured by imposition of liability for a reasonable royalty for
a misappropriator's unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice the damages awarded under (a) of this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 4-75-607. Attorney fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 4-75-605
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 4-75-603
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Arkansas
Ark. Code Ann. §§ 4-75-601 - 4-75-607

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 4-75-602. Effect on other law
(a) Except as provided in subsection (b) This subchapter displaces conflicting tort, restitutionary, and other
state laws pertaining to civil liability for misappropriation of a trade secret.
(b) This subchapter does not affect:
(1) contractual remedies, whether or contractual or other civil liability or relief that is not based upon
misappropriation of a trade secret; or
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(2) criminal remedies whether or not based upon liability for misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Ark. Code Ann. § 1-2-205. Severability of provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

The provisions of each and every act enacted by the General Assembly after July 24, 1973, are declared to be
severable and, unless it is otherwise specifically provided in the particular act, the invalidity of any provision
of that act shall not affect other provisions of the act which can be given effect without the invalid provision.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Fed/State

Arkansas
Ark. Code Ann. §§ 4-75-601 - 4-75-607

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Fed/State

California
Cal.Civ.Code § 3426
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 3426.1(a)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to
Means
to maintain secrecy, or espionage through electronic or other means;
maintain secrecy, or espionage through electronic or other means. Reverse engineering or independent
derivation alone shall not be considered improper means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 3426.1(b)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 3426.1(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, corporation, business trust, estate, trust, partnership, limited liability
company, association, joint venture, government, governmental subdivision or agency, or any other legal or
commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 3426.1(d)
“Trade secret” means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(1) Derives independent economic value, actual or potential, from not being generally known to, or readily
ascertainable by proper means by the public or to other persons who can obtain economic value from its
disclosure or use; and
(2) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

California
Cal.Civ.Code § 3426
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 3426.2. Injunctions
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (b) If the court determines that it would be unreasonable to prohibit future use In exceptional circumstances,
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
an injunction may condition future use upon payment of a reasonable royalty for no longer than the period of
time the for which use could have been prohibited. Exceptional circumstances include, but are not limited to,
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 3426.3. Damages; royalties; exemplary damages
(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. A complainant may recover damages for the actual loss caused by misappropriation. A complainant
also may recover for the unjust enrichment caused by misappropriation that is not taken into account in
computing damages for actual loss.
(b) In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret. If neither damages nor unjust enrichment caused by misappropriation are provable,
the court may order payment of a reasonable royalty for no longer than the period of time the use could have
been prohibited.
(c) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subdivision (a) or (b).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 3426.4. Awarding attorney’s fees and costs

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 3426.5. Preservation of secrecy in judicial proceedings
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 3426.6. Time for bringing action
the exercise of reasonable diligence should have been discovered.
Same as UTSA

If a claim of misappropriation is made in bad faith, a motion to terminate an injunction is made or resisted
in bad faith, or willful and malicious misappropriation exists, the court may award reasonable attorney’s
fees and costs to the prevailing party. Recoverable costs hereunder shall include a reasonable sum to cover
the services of expert witnesses, who are not regular employees of any party, actually incurred and
reasonably necessary in either, or both, preparation for trial or arbitration, or during trial or arbitration, of
the case by the prevailing party.

For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

California
Cal.Civ.Code § 3426
Uniform Trade Secrets Act
§ 3426.7. Construction with other statutes; other remedies; disclosure of public records
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret. Except as otherwise expressly
provided, this title does not supersede any statute relating to misappropriation of a trade secret, or any
statute otherwise regulating trade secrets.
(b) This title does not affect
(1) contractual remedies, whether or not based upon misappropriation of a trade secret,
(2) other civil remedies that are not based upon misappropriation of a trade secret, or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.
(c) This title does not affect the disclosure of a record by a state or local agency under the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1 of the Government Code).
Any determination as to whether the disclosure of a record under the California Public Records Act
constitutes a misappropriation of a trade secret and the rights and remedies with respect thereto shall be
made pursuant to the law in effect before the operative date of this title.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 3426.8. Application and construction of title
Same as UTSA

Severability

§ 3426.9. Severability of provisions
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

§ 3426.10. Misappropriations occurring prior to January 1, 1985; application of title
This title does not apply to misappropriation occurring prior to January 1, 1985. If a continuing
misappropriation otherwise covered by this title began before January 1, 1985, this title does not apply to the
part of the misappropriation occurring before that date. This title does apply to the part of the
misappropriation occurring on or after that date unless the appropriation was not a misappropriation under
the law in effect before the operative date of this title.
§ 3426.11. Privileged communications; trade secrets disclosed in official proceedings
Notwithstanding subdivision (b) of Section 47, in any legislative or judicial proceeding, or in any other official
proceeding authorized by law, or in the initiation or course of any other proceeding authorized by law and
reviewable pursuant to Chapter 2 (commencing with Section 1084) of Title 1 of Part 3 of the Code of Civil
Procedure, the voluntary, intentional disclosure of trade secret information, unauthorized by its owner, to a
competitor or potential competitor of the owner of the trade secret information or the agent or
representative of such a competitor or potential competitor is not privileged and is not a privileged
communication for purposes of Part 2 (commencing with Section 43) of Division 1.
This section does not in any manner limit, restrict, impair, or otherwise modify either the application of the
other subdivisions of Section 47 to the conduct to which this section applies or the court’s authority to
control, order, or permit access to evidence in any case before it.
Nothing in this section shall be construed to limit, restrict, or otherwise impair, the capacity of persons
employed by public entities to report improper government activity, as defined in Section 10542 of the
Government Code, or the capacity of private persons to report improper activities of a private business.
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Compared to the UTSA
Fed/State

California
Cal.Civ.Code § 3426
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Colorado
Colo. Rev. Stat. Ann. §§ 7-74-101 - 7-74-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 7-74-102(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 7-74-102(2)
Substantively identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Colo. Rev. Stat. Ann. § 2-4-401(8)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person any individual, corporation, government or governmental subdivision or
agency, business trust, estate, trust, limited liability company, partnership, association, or other legal or
commercial entity.
§ 7-74-102(3)
Repealed by Laws 2003, Ch. 352, § 347, eff. July 1, 2004.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 7-74-102(4)
“Trade secret” means information including the whole or any portion or phase of any scientific or technical
information, pattern, compilation, program, device, method, technique design, process, procedure, formula,
improvement, confidential business or financial information, listing of names, addresses, or telephone
numbers, or other information relating to any business or profession that derives independent economic
value, actual or potential, from not being generally known to, and not being readily ascertainable by proper
means by, other persons who can obtain economic value from its disclosure or use, and which is secret and
of value. is the subject of efforts that are reasonable under the circumstances to maintain its secrecy. To be
a “trade secret” the owner thereof must have taken measures to prevent the secret from becoming available
to persons other than those selected by the owner to have access thereto for limited purposes.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Colorado
Colo. Rev. Stat. Ann. §§ 7-74-101 - 7-74-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 7-74-103. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
Temporary and final injunctions including affirmative acts may be granted on such equitable terms as the
derived from the misappropriation.
court deems reasonable to prevent or restrain actual or threatened misappropriation of a trade secret.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 7-74-104. Damages
(1) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can may include both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that is not taken into account in
computing actual loss. In lieu of damages measured by any other methods, the damages caused by
misappropriation may be measured by imposition of liability for a reasonable royalty for a misappropriator’s
unauthorized disclosure or use of a trade secret.
(2) If willful and malicious misappropriation exists, If the misappropriation is attended by circumstances of
fraud, malice, or a willful and wanton disregard of the injured party’s right and feelings, the court or the jury
may award exemplary damages in an amount not exceeding twice the award made under subsection (1) of
this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 7-74-105. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 7-74-106. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 7-74-107. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Colorado
Colo. Rev. Stat. Ann. §§ 7-74-101 - 7-74-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 7-74-108. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 7-74-109. Uniformity of application and construction
Same as UTSA

Severability

§ 7-74-110. Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Fed/State

Colorado
Colo. Rev. Stat. Ann. §§ 7-74-101 - 7-74-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Fed/State

Connecticut
Conn. Gen. Stat. Ann. §§ 35-50 - 35-58
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 35-51(a)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of duty to
Means
to maintain secrecy, or espionage through electronic or other means;
maintain secrecy, or espionage through electronic or other means, including searching through trash.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 35-51(b)

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

(1) Acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or

(2) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or

(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(i) derived from or through a person who had utilized improper means to acquire it;
(ii) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use,
including but not limited to disclosures made under section 1-210, sections 31-40j to 31-40p, inclusive, or
subsection (c) of section 12-62; or
(iii) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his position, knew or had reason to know that it was a trade secret and
that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 35-51(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, corporation, limited liability company, business trust, estate, trust,
partnership, association, joint venture, government, governmental subdivision or agency, or any other legal
or commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 35-51(d)
Notwithstanding the provisions of sections 1-210, 31-40j to 31-40p, inclusive, and subsection (c) of section
12-62, “trade secret” means information, including a formula, pattern, compilation, program, device,
method, technique, process, drawing, cost data or customer list that:
(1) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(2) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Connecticut
Conn. Gen. Stat. Ann. §§ 35-50 - 35-58
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall §35-52 Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined upon application to any court of competent
derived from the misappropriation.
jurisdiction. Upon application to the court, An injunction shall be terminated when the trade secret has
ceased to exist, but the injunction may be continued for an additional reasonable period of time in order to
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
eliminate commercial advantage that otherwise would be derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (b) If the court determines that it would be unreasonable to prohibit future use In exceptional circumstances,
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
an injunction may condition future use upon payment of a reasonable royalty for no longer than the period of
time the for which use could have been prohibited. Exceptional circumstances include, but are not limited to,
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 35-53. Damages. Punitive damages for willful and malicious misappropriation
(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable. Damages can include both
In addition to or in lieu of injunctive relief, a complainant may recover damages for the actual loss caused by
misappropriation. A complainant also may recover for and the unjust enrichment caused by misappropriation
that is not taken into account in computing damages for actual loss. In lieu of damages measured by any
other methods, the damages caused by misappropriation may be measured by imposition of liability for a
reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade secret.

(b) In any action brought pursuant to subsection (a) of this section, if the court finds willful and malicious
misappropriation, the court may award punitive damages in an amount not exceeding twice any award
made under subsection (a) and may award reasonable attorney’s fees to the prevailing party.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 35-54. Attorney’s fees
Substantively identical to UTSA.
Attorney's fees for willful and malicious misappropriation are included within § 35-53(b) but are
substantively unchanged.

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 35-55. Protection of trade secrets by court
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 35-56. Limitation of action for misappropriation
the exercise of reasonable diligence should have been discovered.
Substantively Identical to UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Connecticut
Conn. Gen. Stat. Ann. §§ 35-50 - 35-58
Uniform Trade Secrets Act
§ 35-57. Provisions of chapter supersede conflicting law re civil liability. Limitation
(a) Unless otherwise agreed by the parties, the provisions of this chapter supersede any conflicting tort,
restitutionary, or other law of this state pertaining to civil liability for misappropriation of a trade secret.
(b) This chapter does not affect:
(1) Contractual remedies, whether or not based upon misappropriation of a trade secret; or other civil
liability or relief that is not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(2) criminal remedies, whether or not based upon misappropriation of a trade secretliability for
misappropriation of a trade secret; or
(3) the duty of any person or state or municipal agency to disclose information pursuant to section 1-210,
sections 31-40j to 31-40p, inclusive, or subsection (c) of section 12-62, or wherever expressly provided by
law.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 35-58. Rules of construction
Same as UTSA

Severability

Conn. Gen. Stat. Ann. § 1-3. Validity of separate provisions of acts

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.

If any provision of any act passed by the general assembly or its application to any person or circumstances is
held invalid, such invalidity shall not affect other provisions or applications of such act.

In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
§ 1-210, §§ 31-40j - 31-40p, and § 12-62(c), respectively deal with access to public records, the protection of
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act] employees, and records to be made available by real estate assessors.
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Connecticut
Conn. Gen. Stat. Ann. §§ 35-50 - 35-58
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Delaware
Del. Code. Ann. tit. 6, §§ 2001 - 2009
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 2001. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this [Act], unless the context requires otherwise: The following words, terms and phrases, when
Means
to maintain secrecy, or espionage through electronic or other means;
used in this chapter, shall have the meanings ascribed to them in this section, except where the context
clearly indicates a different meaning:
(1) “Improper means” [Same as UTSA.]

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 2001(2)
Substantively Identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 2001(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” shall mean a natural person, corporation, statutory trust, business trust, estate, trust, partnership,
association, joint venture, government, governmental subdivision or agency, or any other legal or commercial
entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 2001(4)
Substantively identical to UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Delaware
Del. Code. Ann. tit. 6, §§ 2001 - 2009
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 2002 Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 2003. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 2004. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 2005. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 2006. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Delaware
Del. Code. Ann. tit. 6, §§ 2001 - 2009
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 2007. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 2008. Application and construction of chapter
Same as UTSA

Severability

Del. Code. Ann. tit. 1, § 308. Severability of provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of this Code or amendments hereto, or the application thereof to any person, thing or
circumstances is held invalid, such invalidity shall not affect the provisions or application of this Code or such
amendments that can be given effect without the invalid provisions or application, and to this end the
provisions of this Code and such amendments are declared to be severable.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Delaware
Del. Code. Ann. tit. 6, §§ 2001 - 2009
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Fed/State

Florida
Fla. Stat. §§ 688.001 - 688.009
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 688.002(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 688.002(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 688.002(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 688.002(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Florida
Fla. Stat. §§ 688.001 - 688.009
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 688.003. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 688.004. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 688.005. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 688.006. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 688.007. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Florida
Fla. Stat. §§ 688.001 - 688.009
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 688.008. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 688.009. Uniformity of application and construction
Same as UTSA

Severability

Schmitt v. State , 590 So.2d 404, 414-15 (1991).
Statutes should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
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Florida
Fla. Stat. §§ 688.001 - 688.009
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Ga. Code Ann., §§ 10-1-760 - 10-1- 767
Georgia Trade Secrets Act of 1990

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 10-1-761 Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this article, the term unless the context requires otherwise:
Means
to maintain secrecy, or espionage through electronic or other means;
(1) “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a
confidential relationship or other duty to maintain secrecy or limit use, or espionage through electronic or
other means. Reverse engineering of a trade secret not acquired by misappropriation or independent
development shall not be considered improper means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 10-1-761(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 10-1-176(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 10-1-176(4)
“Trade secret” means information, without regard to form, including, but not limited to, technical or
nontechnical data, a formula, a pattern, a compilation, a program, a device, a method, a technique, a
drawing, a process, financial data, financial plans, product plans, or a list of actual or potential customers or
suppliers which is not commonly known by or available to the public and which information:
(A) Derives economic value, actual or potential, from not being generally known to, and not being readily
ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use;
and
(B) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Georgia
Ga. Code Ann., §§ 10-1-760 - 10-1- 767
Georgia Trade Secrets Act of 1990

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 10-1-762. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in appropriate circumstances for reasons including, but not limited to,
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
an elimination of in order to eliminate commercial advantage that otherwise would be derived from the
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
misappropriation or where the trade secret ceases to exist due to the fault of the enjoined party or others by
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring improper means.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(b) In exceptional circumstances, if the court determines that it would be unreasonable to prohibit future
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. use, an injunction may condition future use upon payment of a reasonable royalty for no longer than the
period of time for which use could have been prohibited. Exceptional circumstances include, but are not
limited to, a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.
(d) In no event shall a contract be required in order to maintain an action or to obtain injunctive relief for
misappropriation of a trade secret.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 10-1-763. Damages
(a) In addition to or in lieu of the relief provided by Code Section 10-1-762, a person Except to the extent that
a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation renders a monetary recovery inequitable, a complainant is entitled to recover damages for
misappropriation. Damages can include both the actual loss caused by misappropriation and the unjust
enrichment caused by misappropriation that is not taken into account in computing actual loss. In lieu of If
neither damages nor unjust enrichment caused by the misappropriation are proved by a preponderance of
the evidence, the court may award damages caused by misappropriation measured in terms by imposition of
liability for a reasonable royalty for a misappropriator’s unauthorized disclosure or use of a trade secret for
no longer than the period of time for which use could have been prohibited.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a) of this Code section.
(c) In no event shall a contract be required in order to maintain an action or to recover damages for
misappropriation of a trade secret.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 10-1-764. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 10-1-765. Preservation of Secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 10-1-766. Limitations of actions
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three five years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered. For the purposes of this
Code section, a continuing misappropriation by any person constitutes a single claim against that person, but
this Code section shall be applied separately to the claim against each person who receives a trade secret
from another person who misappropriated that trade secret.
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Fed/State
Effect on
Other Law

Georgia
Ga. Code Ann., §§ 10-1-760 - 10-1- 767
Georgia Trade Secrets Act of 1990

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 10-1-767. Effect on other laws
(a) Except as provided in subsection (b) of this Code section, this article displaces shall supersede conflicting
tort, restitutionary, and other laws of this state providing civil remedies for misappropriation of a trade
secret.
(b) This article shall not affect:
(1) Contractual duties or remedies, whether or not based upon misappropriation of a trade secret;
provided, however, that a contractual duty to maintain a trade secret or limit use of a trade secret shall not
be deemed void or unenforceable solely for lack of a durational or geographical limitation on the duty;
(2) Other civil remedies that are not based upon misappropriation of a trade secret; or
(3) The definition of a trade secret contained in Code Section 16-8-13, pertaining to criminal offenses
involving theft of a trade secret or criminal remedies, whether or not based upon misappropriation of a trade
secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Ga. Code Ann. § 1-1-3. Invalid or unconstitutional provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Except as otherwise specifically provided in this Code or in an Act or resolution of the General Assembly, in
the event any title, chapter, article, part, subpart, Code section, subsection, paragraph, subparagraph, item,
sentence, clause, phrase, or word of this Code or of any Act or resolution of the General Assembly is declared
or adjudged to be invalid or unconstitutional, such declaration or adjudication shall not affect the remaining
portions of this Code or of such Act or resolution, which shall remain of full force and effect as if such portion
so declared or adjudged invalid or unconstitutional were not originally a part of this Code or of such Act or
resolution. The General Assembly declares that it would have enacted the remaining parts of this Code if it
had known that such portion hereof would be declared or adjudged invalid or unconstitutional. The General
Assembly further declares that it would have enacted the remaining parts of any other Act or resolution if it
had known that such portion thereof would be declared or adjudged invalid or unconstitutional unless such
Act or resolution contains an express provision to the contrary.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Georgia
Ga. Code Ann., §§ 10-1-760 - 10-1- 767
Georgia Trade Secrets Act of 1990

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Hawaii
Haw. Rev. Stat. §§ 482B-1 - 482B-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 482B-2
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 482B-2
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 482B-2
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 482B-2
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Hawaii
Haw. Rev. Stat. §§ 482B-1 - 482B-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 482B-3. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 482B-4. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 482B-5. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 482B-6. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 482B-7. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Fed/State
Effect on
Other Law

Hawaii
Haw. Rev. Stat. §§ 482B-1 - 482B-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 482B-8. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

§ 482B-9. Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
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Hawaii
Haw. Rev. Stat. §§ 482B-1 - 482B-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Idaho
Idaho Code Ann. §§ 48-801 - 48-807
Idaho Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 48-801(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 48-801(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 48-801(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 48-801(5)
(5) “Trade secret” means information, including a formula, pattern, compilation, program, computer
program, device, method, technique, or process, that:
(a) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use; and
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy. Trade
secrets as defined in this subsection are subject to disclosure by a public agency according to chapter 1, title
74, Idaho Code.

Definitions
Not in UTSA

§ 48-801(4)
(4) “Computer program” means information which is capable of causing a computer to perform logical
operation(s) and:
(a) Is contained on any media or in any format;
(b) Is capable of being input, directly or indirectly, into a computer; and
(c) Has prominently displayed a notice of copyright, or other proprietary or confidential marking, either
within or on the media containing the information.
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Compared to the UTSA
Fed/State
Injunctive
Relief

Idaho
Idaho Code Ann. §§ 48-801 - 48-807
Idaho Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 48-802. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 48-803. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

None

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 48-804. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 48-805. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Idaho
Idaho Code Ann. §§ 48-801 - 48-807
Idaho Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 48-806. Effect on other law
Substantively identical to UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

State v. Nielsen , 960 P.2d 177, 180 (1998)
Statutes should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Idaho
Idaho Code Ann. §§ 48-801 - 48-807
Idaho Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Illinois
765 Ill. Comp. Stat. Ann. §§ 1065/1 - 1065/9
Illinois Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979
[1985 version appears to have been considered insofar as its language is present in § 1065/8.]

Definition:
As used in this [Act], unless the context requires otherwise:
§ 1065/2(a)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a
Means
to maintain secrecy, or espionage through electronic or other means;
confidential relationship or other duty to maintain secrecy or limit use, or espionage through electronic or
other means. Reverse engineering or independent development shall not be considered improper means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 1065/2(b)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 1065/2(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, corporation, business trust, estate, trust, partnership, association, joint
venture, government, governmental subdivision or agency, or any other for-profit or not-for-profit legal or
commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 1065/2(d)
“Trade secret” means information, including but not limited to, technical or non-technical data, a formula,
pattern, compilation, program, device, method, technique, drawing, process, financial data, or list of actual
or potential customers or suppliers, that:
(1) Derives independent is sufficiently secret to derive economic value, actual or potential, from not being
generally known to other persons who can obtain economic value from its disclosure or use; and
(2) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy or
confidentiality.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Illinois
765 Ill. Comp. Stat. Ann. §§ 1065/1 - 1065/9
Illinois Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 1065/3. Injunctions
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction may
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, provided that the injunction may be continued for
an additional reasonable period of time in appropriate circumstances for reasons including, but not limited
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
to an elimination of the in order to eliminate commercial advantage that otherwise would be derived from
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
the misappropriation, deterrence of willful and malicious misappropriation, or where the trade secret ceases
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring to exist due to the fault of the enjoined party or others by improper means.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(b) If the court determines that it would be unreasonable to prohibit future use due to an overriding public
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. interest, In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time the use could have been prohibited.Exceptional circumstances
include, but are not limited to, a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by a court
order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 1065/4. Damages
(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant In addition to
the relief provided for by Section 3, a person is entitled to recover damages for misappropriation. Damages
can include both the actual loss caused by misappropriation and the unjust enrichment caused by
misappropriation that is not taken into account in computing actual loss. In lieu of If neither damages nor
unjust enrichment caused by the misappropriation are proved by a preponderance of the evidence, the court
may award damages caused by misappropriation measured in terms by imposition of liability for a
reasonable royalty for a misappropriator’s unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 1065/5. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 1065/6. Protection of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 1065/7. Limitations
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three 5 years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered. For the purposes of this
Act, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Illinois
765 Ill. Comp. Stat. Ann. §§ 1065/1 - 1065/9
Illinois Trade Secrets Act
§ 1065/8. Legislative intent; exceptions
(a) Except as provided in subsection (b), this Act displaces is intended to displace conflicting tort,
restitutionary, unfair competition, and other laws of this State providing civil remedies for misappropriation
of a trade secret.
(b) This Act does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret, provided
however, that a contractual or other duty to maintain secrecy or limit use of a trade secret shall not be
deemed to be void or unenforceable solely for lack of durational or geographical limitation on the duty;
(2) other civil remedies that are not based upon misappropriation of a trade secret;
(3) criminal remedies, whether or not based upon misappropriation of a trade secret; or
(4) the definition of a trade secret contained in any other Act of this State.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

5 Ill. Comp. Stat. Ann. § 70/1.31. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of an Act enacted after the effective date of this amendatory Act or application thereof to
any person or circumstance is held invalid, such invalidity does not affect other provisions or applications of
the Act which can be given effect without the invalid application or provision, and to this end the provisions
of each Act enacted after the effective date of this amendatory Act are severable, unless otherwise provided
by the Act.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
§ 1065/9. Effective date and application
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
This Act takes effect on January 1, 1988, and does not apply to misappropriation occurring prior to its
"Time of
effective date.
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Illinois
765 Ill. Comp. Stat. Ann. §§ 1065/1 - 1065/9
Illinois Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Indiana
Ind. Code §§ 24-2-3-1 - 24-2-3-8
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 24-2-3-2 Definitions
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 24-2-3-2 Definitions
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 24-2-3-2 Definitions
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, limited liability company, corporation, business trust, estate, trust,
partnership, association, joint venture, government, governmental subdivision or agency, or any other legal
or commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 24-2-3-2 Definitions
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Indiana
Ind. Code §§ 24-2-3-1 - 24-2-3-8
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 42-3-2-3. Injunction against misappropriation; exceptional circumstances
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (b) If the court determines in exceptional circumstances that it would be unreasonable to prohibit future use,
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
an injunction may condition future use upon payment of a reasonable royalty for no longer than the period of
time the use could have been prohibited. Exceptional circumstances include, but are not limited to, a
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by a court
order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.

§ 24-2-3-4 Damages for misappropriation and unjust enrichment; royalty; exemplary damages

(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

b) When neither damages nor unjust enrichment are provable, the court may order payment of a reasonable
royalty for no longer than the period during which the use could have been prohibited. In lieu of damages
measured by any other methods, the damages caused by misappropriation may be measured by imposition
of liability for a reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade secret.

(a)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable. Damages can include both In
addition to or in lieu of injunctive relief, a complainant may recover damages for the actual loss caused by
misappropriation. A complainant also may recover for and the unjust enrichment caused by misappropriation
that is not taken into account in computing damages for actual loss.

(c) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 24-2-3-5 Attorney’s fees; conditions
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 24-2-3-6 Preservation of secrecy of trade secret
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 24-2-3-7. Limitation of action
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
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Compared to the UTSA
Fed/State
Effect on
Other Law

Indiana
Ind. Code §§ 24-2-3-1 - 24-2-3-8
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 24-2-3-1(c)
The chapter displaces all conflicting law of this state pertaining to the misappropriation of trade secrets,
except contract law and criminal law.
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 24-2-3-1(b)
Same as UTSA

Severability

Ind. Code § 1-1-1-8 Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

(a) If any provision of this Code as now or later amended or its application to any person or circumstance is
held invalid, the invalidity does not affect other provisions that can be given effect without the invalid
provision or application.
(b) Except in the case of a statute containing a nonseverability provision, each part and application of every
statute is severable. If any provision or application of a statute is held invalid, the invalidity does not affect
the remainder of the statute unless:
(1) the remainder is so essentially and inseparably connected with, and so dependent upon, the invalid
provision or application that it cannot be presumed that the remainder would have been enacted without the
invalid provision or application; or
(2) the remainder is incomplete and incapable of being executed in accordance with the legislative intent
without the invalid provision or application.
This subsection applies to every statute, regardless of whether enacted before or after the passage of this
subsection. The general assembly may preserve the legislative history of this subsection by adoption of a
concurrent resolution and publication of the resolution in the legislative journals.
(c) The repeal of a statute stating that the provisions of an act are severable as provided in subsection (b)
does not affect the operation of subsection (b) with respect to that act.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

§ 24-2-3-8 Continuing misappropriation commenced prior to September 1, 1982
Sec. 8. If a continuing misappropriation otherwise covered by this chapter began before September 1, 1982,
the chapter does not apply to the part of the misappropriation that occured1 before that date. It does apply
to the part that occurs after August 31, 1982, unless the appropriation was not a misappropriation under the
law displaced by this chapter.
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Compared to the UTSA
Fed/State

Indiana
Ind. Code §§ 24-2-3-1 - 24-2-3-8
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Iowa
Iowa Code Ann. §§ 550.1 - 550.8
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 550.2(1)
Preamble and
Substantively identical to UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 550.2(3)
Substantively identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Iowa Code Ann. § 4.1(20)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Unless otherwise provided by law, “person” means natural person individual, corporation, limited liability
company, government or governmental subdivision or agency, business trust, estate, trust, partnership or
association, or any other legal or commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 550.2(4)
Substantively identical to UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 550.2(2)
“Knows” or “knowledge” means that a person has actual knowledge of information or a circumstance or
that the person has reason to know of the information or circumstance.

Russell Beck
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Compared to the UTSA
Fed/State
Injunctive
Relief

Iowa
Iowa Code Ann. §§ 550.1 - 550.8
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 550.3. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Substantively identical to UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.

§ 550.4. Damages
Substantively identical to UTSA, except for the following annotation to the UTSA language:
Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or reason
to know of misappropriation renders a monetary recovery inequitable, a complainant an owner of a trade
secret is entitled to recover damages for misappropriation.

(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 550.6. Attorney's fees
Substantively identical to UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 550.7. Preservation of secrecy
Substantively identical to UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 550.8. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Substantively identical to UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Iowa
Iowa Code Ann. §§ 550.1 - 550.8
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

None

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Iowa Code Ann. § 4.12. Acts or statutes are severable

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of an Act or statute or the application thereof to any person or circumstance is held invalid,
the invalidity does not affect other provisions or applications of the Act or statute which can be given effect
without the invalid provision or application, and to this end the provisions of the Act or statute are severable.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
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§ 550.5. Defense--consent of disclosure
In an action for injunctive relief or damages against a person under this chapter, it shall be a complete
defense that the person disclosing a trade secret made the disclosure with the implied or express consent of
the owner of the trade secret.
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Compared to the UTSA
Fed/State

Iowa
Iowa Code Ann. §§ 550.1 - 550.8
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Kansas
Kan. Stat. Ann. §§ 60-3320 - 60-3330
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 60-3320(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 60-3320(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 60-3320(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 60-3320(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

Russell Beck
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Compared to the UTSA
Fed/State
Injunctive
Relief

Kansas
Kan. Stat. Ann. §§ 60-3320 - 60-3330
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 60-3321. Misappropriation of trade secret; injunctive or other protective relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 60-3322. Same; damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 60-3323. Award of attorney fees, when
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 60-3324. Preservation of trade secret during action
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 60-3325. Time limit for bringing action
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Kansas
Kan. Stat. Ann. §§ 60-3320 - 60-3330
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 60-3326. Application of act
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 60-3327. Uniformity of act
Same as UTSA

Severability

§ 60-3329. Severability of provisions of act
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
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§ 60-3330. Act not retroactive
This act does not apply to misappropriation occurring prior to the effective date. With respect to a continuing
misappropriation that began prior to the effective date, the act also does not apply to the continuing
misappropriation that occurs after the effective date.
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Compared to the UTSA
Fed/State

Kansas
Kan. Stat. Ann. §§ 60-3320 - 60-3330
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Kentucky
Ky. Rev. Stat. Ann. §§ 365.880 - 365.900
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 365.880(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 365.880(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 365.880(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 365.880(4)
“Trade secret” means information, including a formula, pattern, compilation, program, data, device, method,
technique, or process, that:
(a) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Kentucky
Ky. Rev. Stat. Ann. §§ 365.880 - 365.900
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 365.882 Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 365.884 Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Substantively Identical to UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 365.886 Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 365.888 Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 365.890 Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Kentucky
Ky. Rev. Stat. Ann. §§ 365.880 - 365.900
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 365.892 Effect on other laws
Substantively identical to UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 365.894 Uniformity of application and construction
Same as UTSA

Severability

§ 365.898 Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 365.900 Effective date; when applicable to misappropriation
KRS 365.880 to 365.900 shall take effect on July 13, 1990, and shall not apply to misappropriation occurring
prior to July 13, 1990. With respect to a continuing misappropriation that began prior to July 13, 1990, KRS
365.880 to 365.900 also shall not apply to the continuing misappropriation that occurs after July 13, 1990.

Page 71 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

Kentucky
Ky. Rev. Stat. Ann. §§ 365.880 - 365.900
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Louisiana
La. Stat. Ann. §§ 51:1431 - 51:1439
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 1431(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 1431(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 1431(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 1431(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Louisiana
La. Stat. Ann. §§ 51:1431 - 51:1439
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 1432. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
A. Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring B. In exceptional circumstances, If the court determines that it would be unreasonable to prohibit future
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
use, an injunction may condition future use upon payment of a reasonable royalty for no longer than the
period of time the use could have been prohibited. Exceptional circumstances include, but are not limited to,
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
C. In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 1433 Damages
A.Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable. Damages can include both In
addition to or in lieu of injunctive relief, a complainant may recover damages for the actual loss caused by
misappropriation. A complainant also may recover for and the unjust enrichment caused by misappropriation
that is not taken into account in computing damages for actual loss. In lieu of damages measured by any
other methods, the damages caused by misappropriation may be measured by imposition of liability for a
reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 1434. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 1435. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 1436. Prescriptive period
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Louisiana
La. Stat. Ann. §§ 51:1431 - 51:1439
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 1437 Effect on other law
A. This Chapter displaces conflicting tort, restitutionary, and other laws of this state pertaining to civil
liability for misappropriation of a trade secret.
B. This chapter does not affect:
(1) Contractual remedies, whether or not based upon misappropriation of a trade secret; or other civil
liability or relief that is not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(2) criminal remedies, whether or not based upon misappropriation of a trade secretliability for
misappropriation of a trade secret; or

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 1438. Uniformity of application and construction
Same as UTSA

Severability

La. Stat. Ann. 24:175. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

A. Unless otherwise specifically provided therein, the provisions of each act of the legislature are severable,
whether or not a provision to that effect is included in the act. If any provision or item of an act, or the
application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of
the act which can be given effect without the invalid provision, item, or application.
B. This Section shall apply to acts of the legislature affecting general, and local and special laws, and
statutes of the state, including the Louisiana Revised Statutes of 1950, the Civil Code of the state of
Louisiana, the Louisiana Code of Civil Procedure, the Louisiana Code of Criminal Procedure, the Louisiana
Code of Evidence, and the Louisiana Code of Juvenile Procedure.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Louisiana
La. Stat. Ann. §§ 51:1431 - 51:1439
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Maine
Me. Rev. Stat. Ann. tit 10, §§ 1541 - 1548
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 1542(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 1542(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 1542(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 1542(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Maine
Me. Rev. Stat. Ann. tit 10, §§ 1541 - 1548
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 1543. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
1. Misappropriation restrained or enjoined. Actual or threatened misappropriation may be restrained or
derived from the misappropriation.
enjoined. Upon application to the court, an injunction shall be terminated when the trade secret has ceased
to exist, but the injunction may be continued for an additional reasonable period of time in order to
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
eliminate commercial advantage that otherwise would be derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring 2. Exceptional circumstances. In exceptional circumstances, an injunction may condition future use upon
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
payment of a reasonable royalty for no longer than the period of time for which use could have been
prohibited.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.
A. Exceptional circumstances include, but are not limited to, a material and prejudicial change of position
prior to acquiring knowledge or reason to know of misappropriation that renders a prohibitive injunction
inequitable.
3. Protection of trade secret compelled. In appropriate circumstances, affirmative acts to protect a trade
secret may be compelled by court order.
4. Application. This section applies to all forms of injunctive relief, including temporary restraining orders,
preliminary injunctions and permanent injunctions.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 1544. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Substantively identical to UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 1545. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 1546. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 1547. Statute of limitations
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three 4 years after the misappropriation is discovered
For the purposes of this section, a continuing misappropriation constitutes a single claim.
or, by the exercise of reasonable diligence, should have been discovered. For the purposes of this section, a
continuing misappropriation constitutes a single claim.
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Fed/State
Effect on
Other Law

Maine
Me. Rev. Stat. Ann. tit 10, §§ 1541 - 1548
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 1548. Effect on other laws
1. No effect. Except as provided in this section, this Act displaces conflicting tort, restitutionary and other
laws of this State providing civil remedies for misappropriation of a trade secret. This Act does not affect:
A. Contractual remedies, whether or not based upon misappropriation of a trade secret;
B. Other civil remedies that are not based upon misappropriation of a trade secret;
C. Criminal remedies, whether or not based upon misappropriation of a trade secret;
D. The duty of any person to disclose information where expressly required by law; or
E. The provisions of the Maine Tort Claims Act, Title 14, chapter 741.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Me. Rev. Stat. Ann. tit 1, § 71(8) Severability.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

The provisions of the statutes are severable. The provisions of any session law are severable. If any provision
of the statutes or of a session law is invalid, or if the application of either to any person or circumstance is
invalid, such invalidity does not affect other provisions or applications which can be given effect without the
invalid provision or application. The repeal of a severability clause located in and applicable to any title or a
division of a title, chapter, section or Act, must be construed as the removal of surplus language unless the
law indicates otherwise.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 79 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

Maine
Me. Rev. Stat. Ann. tit 10, §§ 1541 - 1548
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Fed/State

Maryland
Md. Code Ann., Com. Law §§ 11-1201 - 11-1209
Maryland Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 11-1201. Definitions
Preamble and
Substantively identical but for:
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;
(a) In this subtitle the following words have the meanings indicated unless the context requires otherwise

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 11-1201(c)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 11-1201(d)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 11-1201(e)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Maryland
Md. Code Ann., Com. Law §§ 11-1201 - 11-1209
Maryland Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 11-1202. Injunctive Relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 11-1203. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Substantively identical to UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 11-1204. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 11-1205. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 11-1206. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Maryland
Md. Code Ann., Com. Law §§ 11-1201 - 11-1209
Maryland Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 11-1207. Effect on other law
Same as UTSA but for the addition of:

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

(2) Nothing contained in this act may be applied or construed to waive or limit any common law or statutory
defense or immunity possessed by State personnel as defined under § 12-101 of the State Government
Article.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 11-1208. Uniformity of application and construction
Same as UTSA

Severability

Md. Code Ann., General Provisions § 1-210. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

In general
(a) Except as otherwise provided, the provisions of all statutes enacted after July 1, 1973, are severable.
When part of statute found to be unconstitutional or void
(b) The finding by a court that part of a statute is unconstitutional or void does not affect the validity of the
remaining portions of the statute, unless the court finds that the remaining valid provisions alone are
incomplete and incapable of being executed in accordance with the legislative intent.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Maryland
Md. Code Ann., Com. Law §§ 11-1201 - 11-1209
Maryland Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Massachusetts
MA S.2418, 189th Gen. Ct. (Ma. 2016) [H.4434 substantially the same]
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
Section 1.
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this chapter, the following words shall have the following meanings unless the context clearly
Means
to maintain secrecy, or espionage through electronic or other means;
requires otherwise:
“Improper means”, without limitation, theft, bribery, misrepresentation, unreasonable intrusion into private
physical or electronic space or breach or inducement of a breach of a confidential relationship or other duty
maintain secrecy, or espionage through electronic or other means; to limit acquisition, disclosure or use of
information; provided, however, that “improper means” shall not include reverse engineering from properly
accessed materials or information.

Definition:
Misappropriation

(2) "Misappropriation" means:

Section 1.
Substantively identical to UTSA but for:

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or

(ii)(C) before a material change of the actor’s position, knew or had reason to know that what was disclosed
it was a trade secret and that such person's knowledge of the trade secret it had been acquired by accident,
mistake or through another person’s act described in subclause (A) of clause (ii) or subclauses (1) or (2) of
subclause (B) of said clause (ii).

(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Section 1.
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Section 1(4)
“Trade secret”, specified or specifiable information, whether or not fixed in tangible form or embodied in
any tangible thing, including, but not limited to, a formula, pattern, compilation, program, device, method,
technique, process, business strategy, customer list, invention or scientific, technical, financial or customer
data that, at the time of the alleged misappropriation: [i] derives provided economic value advantage, actual
or potential, from not being generally known to, and not being readily ascertainable by proper means by,
others who can might obtain economic value advantage from its acquisition, disclosure or use; and
[ii] is was the subject of efforts that were reasonable under the circumstances, to maintain its secrecy. to
protect against the acquisition, disclosure or use of such information without the consent of the person
properly asserting rights therein or such person's predecessor in interest including, but not limited to,
reasonable notice.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Massachusetts
MA S.2418, 189th Gen. Ct. (Ma. 2016) [H.4434 substantially the same]
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall Section 2
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined upon principles of equity, including, but not
derived from the misappropriation.
limited to, consideration of prior conduct and the circumstances of potential use, upon a showing that
information qualifying as a trade secret has been or is threatened to be misappropriated. Upon application
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
to the court, an injunction shall be terminated when the trade secret has ceased to exist; provided, however,
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
that but the injunction may be continued for an additional reasonable period of time if necessary in order to
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring eliminate any economic commercial advantage that otherwise would be derived from misappropriation.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. royalty for not longer than the period of time for which use could have been prohibited. For purposes of this
subsection, "exceptional circumstances" shall include, but are not limited to, a material and prejudicial
change of position prior to acquiring knowledge or reason to know of misappropriation that renders a
prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Section 3.
(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation of information qualifying as a trade secret. Damages can include both
the actual loss caused by misappropriation and the unjust enrichment caused by misappropriation that is not
taken into account in computing actual loss. In lieu of damages measured by any other methods, the
damages caused by misappropriation may be measured by the imposition of liability for a reasonable royalty
for a misappropriator's unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice the amount of an award made under subsection (a).

Attorney's
Fees

Preservation
of Secrecy

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

Section 4

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

Section 5

The court may award reasonable attorneys’ fees and costs to the prevailing party if: (i) a claim of
misappropriation is made or defended in bad faith; (ii) a motion to enter or to terminate an injunction is
made or resisted in bad faith; or (iii) willful and malicious misappropriation exists. In considering an award
of reasonable attorneys’ fees, the court may take into account the claimant’s specification of trade secrets
and the proof that the alleged trade secrets were misappropriated.

(a) In an action under this chapter, a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding in
camera hearings, sealing the records of the action and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.
(b) In an action alleging misappropriation under this chapter, a party shall state with reasonable particularity
the circumstances thereof, including the nature of the trade secret and the basis for its protection. Before
commencing discovery relating to an alleged trade secret, the party alleging misappropriation shall identify
the trade secret with sufficient particularity under the circumstances of the case to allow the court to
determine the appropriate parameters of discovery and to reasonably enable other parties to prepare their
defense.

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by Section 6
the exercise of reasonable diligence should have been discovered.
Substantially identical to the UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Effect on
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Massachusetts
MA S.2418, 189th Gen. Ct. (Ma. 2016) [H.4434 substantially the same]
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Section 7
(a) Except as provided in subsection (b), this chapter displaces shall supersede any conflicting tort,
restitutionary, and other laws of the Commonweath this state that provide providing civil remedies for the
misappropriation of a trade secret.
(b) This chapter shall not affect:
(1) contractual remedies;, whether or not based upon misappropriation of a trade secret. provided that,
to the extent such remedies are based on an interest in the economic advantage of information claimed to
be confidential, such confidentiality shall be determined according to the definition of trade secret in section
1 and the terms and circumstances of the underlying contract shall be considered in such determination;
(2) remedies based on submissions to governmental units;
(3) other civil remedies to the extent that those remedies are not based upon misappropriation of a trade
secret; or
(4) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

Section 8
Same as UTSA

Severability

G.L. c. 4, § 6. Rules for construction of statutes

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.

Eleventh, The provisions of any statute shall be deemed severable, and if any part of any statute shall be
adjudged unconstitutional or invalid, such judgment shall not affect other valid parts thereof.

In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 87 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

Massachusetts
MA S.2418, 189th Gen. Ct. (Ma. 2016) [H.4434 substantially the same]
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
445.1902. Definitions
Preamble and
Same as UTSA but for:
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;
Sec. 2. As used in this act unless the context requires otherwise:

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 445.1902(b)
Substantively identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 445.1902(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person an individual , corporation, business trust, estate, trust, partnership,
association, joint venture, government, governmental subdivision or agency, governmental entity, or any
other legal or commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 445.1902(a)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Michigan
Mich. Comp. Laws Ann. §§ 445.1901 - 445.1910
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 445.1903. Actual or threatened misappropriation of trade secrets; injunction
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(1) Actual or threatened misappropriation may be enjoined. Upon application to the court of competent
derived from the misappropriation.
jurisdiction, an injunction shall be terminated when the trade secret has ceased to exist, but the injunction
may be continued for an additional reasonable period of time in order to eliminate commercial advantage
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
that otherwise would be derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (2) In exceptional circumstances, If a court determines that it would be unreasonable to prohibit future use
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
of a trade secret, an injunction may condition future use upon payment of a reasonable royalty for no longer
than the period of time the use could have been prohibited. Exceptional circumstances include, but are not
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. limited to, a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(3) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 445.1904. Recovery of damages for misappropriation; exceptions
Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or reason
to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to recover
damages for misappropriation. Damages can include both the actual loss caused by misappropriation and
the unjust enrichment caused by misappropriation that is not taken into account in computing actual loss. In
lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator’s unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 445.1905. Claims made in bad faith; motion to terminate injunction
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 445.1906. Preservation of secrecy of alleged trade secret, means
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 445.1907. Statute of limitations for bringing misappropriation action
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

Michigan
Mich. Comp. Laws Ann. §§ 445.1901 - 445.1910
Uniform Trade Secrets Act
§ 445.1908. Displacement of other civil remedies
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 445.1909. Application and construction of act
Same as UTSA

Severability

Mich. Comp. Laws Ann. § 8.5. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
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Boston, MA 02110
617-500-8670
rbeck@beckreed.com

In the construction of the statutes of this state the following rules shall be observed, unless such
construction would be inconsistent with the manifest intent of the legislature, that is to say:
If any portion of an act or the application thereof to any person or circumstances shall be found to be invalid
by a court, such invalidity shall not affect the remaining portions or applications of the act which can be
given effect without the invalid portion or application, provided such remaining portions are not determined
by the court to be inoperable, and to this end acts are declared to be severable.

§ 445.1910. Effective date of act; application
This act takes effect October 1, 1998 and does not apply to misappropriation occurring before the effective
date. With respect to a continuing misappropriation that began before the effective date, this act does not
apply to the continuing misappropriation that occurs after the effective date.
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Compared to the UTSA
Fed/State

Michigan
Mich. Comp. Laws Ann. §§ 445.1901 - 445.1910
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Minnesota
Minn. Stat. Ann. §§ 325C.01 - 325C.08
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 325C.01
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 325C.01(3)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 325C.01(4)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 325C.01(5)
Same as UTSA but for the addition of:

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and

The existence of a trade secret is not negated merely because an employee or other person has acquired the
trade secret without express or specific notice that it is a trade secret if, under all the circumstances, the
employee or other person knows or has reason to know that the owner intends or expects the secrecy of the
type of information comprising the trade secret to be maintained.

(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Minnesota
Minn. Stat. Ann. §§ 325C.01 - 325C.08
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 325C.02. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 325C.03. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 325C.04. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 325C.05. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 325C.06. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Minnesota
Minn. Stat. Ann. §§ 325C.01 - 325C.08
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 325C.07. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Minn. Stat. Ann. § 645.20. Construction of severable provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Unless there is a provision in the law that the provisions shall not be severable, the provisions of all laws
shall be severable. If any provision of a law is found to be unconstitutional and void, the remaining provisions
of the law shall remain valid, unless the court finds the valid provisions of the law are so essentially and
inseparably connected with, and so dependent upon, the void provisions that the court cannot presume the
legislature would have enacted the remaining valid provisions without the void one; or unless the court finds
the remaining valid provisions, standing alone, are incomplete and are incapable of being executed in
accordance with the legislative intent.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Minnesota
Minn. Stat. Ann. §§ 325C.01 - 325C.08
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Mississippi
Miss. Code Ann. §§ 75-26-1 - 75-26-19
Mississippi Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 75-26-3(a)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 75-26-3(b)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 75-26-3(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 75-26-3(d)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Mississippi
Miss. Code Ann. §§ 75-26-1 - 75-26-19
Mississippi Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 75-26-5. Injunctions; protective orders
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 75-26-7. Damages
(1) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator’s unauthorized disclosure
or use of a trade secret.
(2) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (1).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 75-26-9. Attorney’s fees for prevailing party
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 75-26-11. Preservation of secrecy during litigation
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 75-26-13. Limitations period
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Mississippi
Miss. Code Ann. §§ 75-26-1 - 75-26-19
Mississippi Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 75-26-15. Applicability of chapter
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 75-26-17. Construction
Same as UTSA

Severability

§ 75-26-19. Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Mississippi
Miss. Code Ann. §§ 75-26-1 - 75-26-19
Mississippi Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Missouri
Mo. Ann. Stat. §§ 417.450 - 417.467
Missouri Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 417.453(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 417.453(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 417.453(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person”, a natural person, corporation, business trust, estate, trust, partnership, association, joint venture,
governmental subdivision or agency, or any other legal or commercial entity, whether for profit or not for
profit;

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 417.453(1)(4)
“Trade secret”, information, including but not limited to, technical or nontechnical data, a formula, pattern,
compilation, program, device, method, technique, or process, that:
(a) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by other persons who can obtain economic value from its
disclosure or use; and
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Missouri
Mo. Ann. Stat. §§ 417.450 - 417.467
Missouri Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 417.455. Actual or threatened misappropriation--injunction
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 417.457. Damages for misappropriation
1. Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator’s unauthorized disclosure
or use of a trade secret.
2. If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (1). If misappropriation is outrageous because of the
misappropriator’s evil motive or reckless indifference to the rights of others, the court may award punitive
damages.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

None

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 417.459. Preservation of secrecy by court
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 417.461. Limitation of actions
the exercise of reasonable diligence should have been discovered.
An action for misappropriation shall be brought within three five years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered. For the purposes of this
section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Missouri
Mo. Ann. Stat. §§ 417.450 - 417.467
Missouri Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

§ 417.463. Available remedies
1. Except as provided in subsection 2 of this section, sections 417.450 to 417.467 displace conflicting tort,
restitutionary, and other laws of this state providing civil remedies for misappropriation of a trade secret.
2. Sections 417.450 to 417.467 shall not affect:
(1) Contractual remedies, whether or not based upon misappropriation of a trade secret; or
(2) Other civil remedies that are not based upon misappropriation of a trade secret; or
(3) Criminal remedies, whether or not based upon misappropriation of a trade secret; or
(4) The discovery of facts, opinions, information, documents, things, and any other matters discoverable
in litigation, except in litigation which alleges misappropriation of trade secrets as a cause of action.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

417.465. Application and construction of act
Same as UTSA

Severability

Mo. Ann. Stat. § 1.140. Severability of statute provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

The provisions of every statute are severable. If any provision of a statute is found by a court of competent
jurisdiction to be unconstitutional, the remaining provisions of the statute are valid unless the court finds the
valid provisions of the statute are so essentially and inseparably connected with, and so dependent upon, the
void provision that it cannot be presumed the legislature would have enacted the valid provisions without the
void one; or unless the court finds that the valid provisions, standing alone, are incomplete and are incapable
of being executed in accordance with the legislative intent.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Missouri
Mo. Ann. Stat. §§ 417.450 - 417.467
Missouri Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Montana
Mont. Code Ann. §§ 30-14-401 - 30-14-409
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 30-14-402(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 30-14-402(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 30-14-402(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 30-14-402(4)
(4) “Trade secret” means information or computer software, including a formula, pattern, compilation,
program, device, method, technique, or process, that:
(a) derives independent economic value, actual or potential, from not being generally known to and not
being readily ascertainable by proper means by other persons who can obtain economic value from its
disclosure or use; and
(b) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Montana
Mont. Code Ann. §§ 30-14-401 - 30-14-409
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 30-14-403. Injunctive relief--royalty
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 30-14-404. Damages
(1) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages may include both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that is not taken into account in
computing actual loss. In lieu of damages measured by any other methods, the damages caused by
misappropriation may be measured by imposition of liability for a reasonable royalty for a misappropriator’s
unauthorized use of a trade secret.
(2) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 30-14-405. Costs and attorney fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 30-14-406. Preservation of secret
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 30-14-407. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Montana
Mont. Code Ann. §§ 30-14-401 - 30-14-409
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 30-14-408. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 30-14-409. Uniformity of application and construction
Same as UTSA

Severability

Reichert v. State ex rel. McCulloch , 278 P.3d 455, 482 (2012).
Severability is a principle established by caselaw.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Montana
Mont. Code Ann. §§ 30-14-401 - 30-14-409
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Nebraska
Neb. Rev. Stat. §§ 87-501 - 87-507
Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 87-502(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 87-502(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 87-502(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Person shall mean a natural person, corporation, business trust, estate, trust, partnership, limited liability
company, association, joint venture, government, governmental subdivision or agency, or any other legal or
commercial entity; and

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 87-502(4)
Trade secret shall mean information, including, but not limited to, a drawing, formula, pattern, compilation,
program, device, method, technique, code, or process that:
(a) Derives independent economic value, actual or potential, from not being known to, and not being
ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use;
and
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Nebraska
Neb. Rev. Stat. §§ 87-501 - 87-507
Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 87-503. Misappropriation; injunction; royalty; affirmative acts
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 87-504. Misappropriation; damages
Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or having
reason to know of the misappropriation renders a monetary recovery inequitable, a complainant shall be
entitled to recover damages for misappropriation. Damages may include both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that is not taken into account in
computing actual loss. In lieu of damages measured by any other methods, the damages caused by
misappropriation may be measured by imposition of liability for a reasonable royalty for a misappropriator’s
unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

None

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 87-505. Court proceedings; preserve secrecy

Statute of
Limitations

In an action under the Trade Secrets Act, the court shall preserve the secrecy of an alleged trade secret by
reasonable means, which may include, but not be limited to, granting protective orders in connection with
discovery proceedings holding in-camera hearings, sealing the records of the action, and ordering any person
involved in the litigation not to disclose an alleged trade secret without prior court approval. and ordering
nondisclosure of the alleged trade secret by the parties’ attorneys, witnesses, or experts. The disclosure or
publication of a trade secret in a court proceeding or as a result thereof shall not constitute an abandonment
of the secret.

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 87-506. Statute of limitation
the exercise of reasonable diligence should have been discovered.
An action for misappropriation shall be brought within three four years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered. For purposes of this
section, a continuing misappropriation shall constitute a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Nebraska
Neb. Rev. Stat. §§ 87-501 - 87-507
Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

None

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Ewing v. Scotts Bluff County Bd. of Equalization, 420 N.W.2d 685, 690-91 (1988).
Severability is a principle established by caselaw.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 87-507. Applicability of act
The Trade Secrets Act shall not apply to any misappropriation occurring prior to July 9, 1988. With respect to
a continuing misappropriation that began prior to July 9, 1988, such act also shall not apply to the continuing
misappropriation that occurs after such date.
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Compared to the UTSA
Fed/State

Nebraska
Neb. Rev. Stat. §§ 87-501 - 87-507
Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Nevada
Nev. Rev. Stat. Ann. §§ 600A.010 - 600A.100
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 600A.030(1)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes, without limitation:
Means
to maintain secrecy, or espionage through electronic or other means;
(a) Theft;
(b) Bribery;
(c) Misrepresentation;
(d) Willful breach or willful inducement of a breach of a duty to maintain secrecy;
(e) Willful breach or willful inducement of a breach of a duty imposed by common law, statute, contract, license,
protective order or other court or administrative order; and
(f) Espionage through electronic or other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 600A.030(2)
Same as UTSA but for the addition of:

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

(a) Acquisition of the trade secret of another by a person by improper means;

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 600A.030(4)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 600A.030(5)
“Trade secret” means information, including, without limitation, a formula, pattern, compilation, program, device,
method, technique, product, system, process, design, prototype, procedure, computer programming instruction or
code that:
(a) Derives independent economic value, actual or potential, from not being generally known to, and not being
readily ascertainable by proper means by the public or any other persons who can obtain commercial or economic
value from its disclosure or use; and
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 600A.31(3)
“Owner” means the person who holds legal or equitable title to a trade secret.
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Compared to the UTSA
Fed/State
Injunctive
Relief

Nevada
Nev. Rev. Stat. Ann. §§ 600A.010 - 600A.100
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 600A.040. Actual or threatened misappropriation: Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Substantively identical to UTSA but for the addition of:
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
3. In appropriate circumstances, the court may order affirmative acts to protect a trade secret. As used in this
subsection, “affirmative acts” includes, without limitation, issuing an injunction or order requiring that a trade
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
secret which has been misappropriated and posted, displayed or otherwise disseminated on the Internet be
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
removed from the Internet immediately.
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.

§ 600A.050. Misappropriation: Damages
Same as UTSA but for:
2. If willful, wanton or reckless misappropriation or disregard of the rights of the owner of the trade secret exists,
the court may award exemplary damages in an amount not exceeding twice the award made under subsection 1.

(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 600A.060. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 600A.070. Preservation of secrecy

Statute of
Limitations

In any action under this [Act] civil or criminal action, the court shall preserve the secrecy of an alleged trade secret
by reasonable means, which may include, without limitation:
1. Granting protective orders in connection with discovery proceedings;
2. Holding hearings in camera;
3. Sealing the records of the action;
4. Determining the need for any information related to the trade secret before allowing discovery;
5. Allowing the owner of the trade secret to obtain a signed agreement of confidentiality from any party who
obtains knowledge of the trade secret;
6. Ordering a person who obtains knowledge of the trade secret to return to the owner of the trade secret any
writing which reflects or contains the trade secret; and
7. Ordering any person involved in the litigation not to disclose an alleged trade secret without previous court
approval.

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 600A.080. Limitation of actions
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Nevada
Nev. Rev. Stat. Ann. §§ 600A.010 - 600A.100
Uniform Trade Secrets Act
§ 600A.090. Effect of chapter on other law and remedies
1. Except as otherwise provided in subsection 2, this chapter displaces conflicting tort, restitutionary, and other law
of this state providing civil remedies for misappropriation of a trade secret.
2. This chapter does not affect:
(a) Contractual remedies, whether or not based upon misappropriation of a trade secret;
(b) Other civil remedies that are not based upon misappropriation of a trade secret; or
(c) Except as otherwise provided in NRS 600A.035, criminal sanctions, whether or not based upon
misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Nev. Rev. Stat. Ann. § 0.020. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

1. If any provision of the Nevada Revised Statutes, or the application thereof to any person, thing or circumstance
is held invalid, such invalidity shall not affect the provisions or application of NRS which can be given effect
without the invalid provision or application, and to this end the provisions of NRS are declared to be severable.
2. The inclusion of an express declaration of severability in the enactment of any provision of NRS or the inclusion
of any such provision in NRS, does not enhance the severability of the provision so treated or detract from the
severability of any other provision of NRS.

§ 600A.020. Repealed
§ 600A.032. Presumption of reasonable effort by owner to maintain secrecy; rebuttal of presumption
The owner of a trade secret is presumed to make a reasonable effort to maintain its secrecy if the word
“Confidential” or “Private” or another indication of secrecy is placed in a reasonably noticeable manner on any
medium or container that describes or includes any portion of the trade secret. This presumption may be rebutted
only by clear and convincing evidence that the owner did not take reasonable efforts to maintain the secrecy of the
trade secret.
§ 600A.035. Theft of trade secrets prohibited; criminal penalties [Omitted from chart]
§ 600A.055. Misappropriation and posting or dissemination on Internet: Effect
A trade secret that is misappropriated and posted, displayed or otherwise disseminated on the Internet shall be
deemed to remain a trade secret as defined in NRS 600A.030 and not to have “ceased to exist” for the purposes of
subsection 1 of NRS 600A.040 if:
1. The owner, within a reasonable time after discovering that the trade secret has been misappropriated and
posted, displayed or otherwise disseminated on the Internet, obtains an injunction or order issued by a court
requiring that the trade secret be removed from the Internet; and
2. The trade secret is removed from the Internet within a reasonable time after the injunction or order
requiring removal of the trade secret is issued by the court.
§ 600A.100. Inapplicability of chapter to acts which occurred before, or began before and continue after, July 1,
1987
This chapter does not apply to a misappropriation that occurred before July 1, 1987, or to a misappropriation that
began before and continues after July 1, 1987.
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Compared to the UTSA
Fed/State

Nevada
Nev. Rev. Stat. Ann. §§ 600A.010 - 600A.100
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

New Hampshire
N.H. Rev. Stat. §§ 350-B:1 - 350-B:9
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 350-B:1(I)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 350-B:1(II)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 350-B:1(III)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 350-B:1(IV)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

New Hampshire
N.H. Rev. Stat. §§ 350-B:1 - 350-B:9
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 350-B:2 Injunctive Relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 350-B:3 Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 350-B:4 Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 350-B:5 Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 350-B:6 Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

New Hampshire
N.H. Rev. Stat. §§ 350-B:1 - 350-B:9
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 350-B:7 Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 350-B:8 Uniformity of construction and application
Same as UTSA

Severability

Associated Press v. State , 888 A.2d 1236, 1255 (2005).
Statutes should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

New Hampshire
N.H. Rev. Stat. §§ 350-B:1 - 350-B:9
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 56:15-2. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this act, unless the context requires otherwise:
Means
to maintain secrecy, or espionage through electronic or other means;
“Improper means” means the theft, bribery, misrepresentation, breach or inducement of a breach of an
express or implied duty to maintain the secrecy of, or to limit the use or disclosure of, a trade secret, or
espionage through electronic or other means, access that is unauthorized or exceeds the scope of
authorization, or other means that violate a person’s rights under the laws of this State.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 56:15-2

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

“Misappropriation” means:
(1) Acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

(2) Disclosure or use of a trade secret of another without express or implied consent of the trade secret
owner by a person who:
(a) used improper means to acquire knowledge of the trade secret; or
(b) at the time of disclosure or use, knew or had reason to know that the knowledge of the trade secret
was derived from or acquired through improper means; or
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(c) before a material change of position, knew or had reason to know that it was a trade secret and that
knowledge of it had been acquired by accident or mistake through improper means.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 56:15-2 "Person"
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 56:15-2 "Trade Secret"
“Trade secret” means information, held by one or more people, without regard to form, including a formula,
pattern, business data compilation, program, device, method, technique, design, diagram, drawing,
invention, plan, procedure, prototype or process, that:
(1) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use; and
(2) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 56:15-2 Definitions
“Proper means” means discovery by independent invention, discovery by reverse engineering, discovery under
a license from the owner of the trade secret, observation of the information in public use or on public
display, obtaining the trade secret from published literature, or discovery or observation by any other means
that is not improper.
“Reverse engineering” means the process of starting with the known product and working backward to find
the method by which it was developed so long as the acquisition of the known product was lawful or from
sources having the legal right to convey it, such as the purchase of the item on the open market.
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Fed/State
Injunctive
Relief

New Jersey
N.J. Stat. Ann. §§ 56:15-1 - 56:15-9
New Jersey Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 56:15-3. Injunctive relief for actual or threatened misappropriation; additional relief for exceptional
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
circumstances
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
Same as UTSA
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 56:15-4. Award of damages; punitive damages
a. Except to the extent that circumstances, including a material and prejudicial change of position prior to
acquiring knowledge or reason to know of misappropriation renders a monetary recovery inequitable, a
complainant is entitled to recover damages for misappropriation. Damages can include both the actual loss
caused by misappropriation and the unjust enrichment caused by misappropriation that is not taken into
account in computing actual loss. In lieu of damages measured by any other methods, the damages caused
by misappropriation may be measured by imposition of liability for a reasonable royalty for a
misappropriator’s unauthorized disclosure or use of a trade secret.
b. If willful and malicious misappropriation exists, the court may award punitive damages in an amount not
exceeding twice any award made under subsection a. of this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 56:15-6. Attorney’s fees and costs; bad faith litigation
The court may award to the prevailing party reasonable attorney’s fees and costs, including a reasonable
sum to cover the service of expert witnesses, if:
a. willful and malicious misappropriation exists;
b. a claim of misappropriation is made in bad faith; or
c. a motion to terminate an injunction is made or resisted in bad faith.
For purposes of this section, “bad faith” is that which is undertaken or continued solely to harass or
maliciously injure another, or to delay or prolong the resolution of the litigation, or that which is without any
reasonable basis in fact or law and not capable of support by a good faith argument for an extension,
modification or reversal of existing law.

Preservation
of Secrecy

Statute of
Limitations

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 56:15-7. Preservation of secrecy
In an action under this act, a court shall preserve the secrecy of an alleged trade secret by reasonable means
which may include granting protective orders in connection with discovery proceedings, holding in-camera
hearings, sealing the records of the action, and ordering any person involved in the litigation not to disclose
an alleged trade secret without prior court approval consistent with the Rules of Court as adopted by the
Supreme Court of New Jersey.

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 56:15-8. Statute of limitations; continuing misappropriations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

New Jersey
N.J. Stat. Ann. §§ 56:15-1 - 56:15-9
New Jersey Trade Secrets Act
§ 56:15-9. Rights and remedies deemed supplemental; governing law
a. The rights, remedies and prohibitions provided under this act are in addition to and cumulative of any
other right, remedy or prohibition provided under the common law or statutory law of this State and nothing
contained herein shall be construed to deny, abrogate or impair any common law or statutory right, remedy
or prohibition except as expressly provided in subsection b. of this section.
b. Except as provided in subsection (c)This act displaces shall supersede conflicting tort, restitutionary, and
other law of this State providing civil remedies for misappropriation of a trade secret.
(c) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.
c. In any action for misappropriation of a trade secret brought against a public entity or public employee, the
provisions of the “New Jersey Tort Claims Act” (N.J.S.59:1-1 et seq.) shall supersede any conflicting
provisions of this act

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

N.J. Stat. Ann. § 1:1-10. Partial unconstitutionality

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

If any title, subtitle, chapter, article or section of the Revised Statutes, or of any statute or any provision
thereof, shall be declared to be unconstitutional, invalid or inoperative, in whole or in part, by a court of
competent jurisdiction, such title, subtitle, chapter, article, section or provision shall, to the extent that it is
not unconstitutional, invalid or inoperative, be enforced and effectuated, and no such determination shall be
deemed to invalidate or make ineffectual the remaining titles, subtitles, chapters, articles, sections or
provisions.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
§ 56:15-5. Defenses deemed negated
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
A person who misappropriates a trade secret shall not use as a defense to the misappropriation that proper
"Time of
means to acquire the trade secret existed at the time of the misappropriation.
Taking Effect"
where
provided in
statutory text.
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Fed/State

New Jersey
N.J. Stat. Ann. §§ 56:15-1 - 56:15-9
New Jersey Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

New Mexico
N.M. Stat. Ann. §§ 57-3A-1 - 57-3A-7
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 57-3A-2. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in the Uniform Trade Secrets Act unless the context requires otherwise:
Means
to maintain secrecy, or espionage through electronic or other means;
A. “improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
to maintain secrecy or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 57-3A-2(B)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 57-3A-2(C)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 57-3A-2(D)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Fed/State
Injunctive
Relief

New Mexico
N.M. Stat. Ann. §§ 57-3A-1 - 57-3A-7
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 57-3A-3. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 57-3A-4. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 57-3A-5. Attorney's fees
Substantively identical to UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 57-3A-6. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 57-3A-7. Statute of Limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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New Mexico
N.M. Stat. Ann. §§ 57-3A-1 - 57-3A-7
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

None

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Baca v. New Mexico Dept. of Public Safety , 47 P.3d 441, 444-45 (2002).
Absence of provision creates weak presumption against severability but statutes should be severed when
possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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New Mexico
N.M. Stat. Ann. §§ 57-3A-1 - 57-3A-7
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 128 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

New York
2015 NY Senate Bill S3770
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

Proposed Legislation

Definition:
As used in this [Act], unless the context requires otherwise:
§ 279-N(a)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 279-N(b)

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

Misappropriation means:

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

(1) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(2) duplicating, sketching, drawing, photographing, downloading, uploading, concealing, altering, destroying,
replicating, transmitting, delivering, sending, mailing, communicating, or conveying a trade secret without
authorization; or
(3) receiving, buying, or possessing a trade secret, knowing the same to have been stolen or appropriated,
obtained, or converted without authorization; or
(4) disclosure or use of a trade secret of another without express or implied consent by a person who:
(i) used improper means to acquire knowledge of the trade secret; or
(ii) at the time of disclosure or use, knew or had reason to know that his or her knowledge of the trade
secret was:
(a) derived from or through a person who had utilized improper means to acquire it;
(b) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(c) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(iii) before a material change of his or her position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake;

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 279N(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Person means a natural person, corporation, limited liability company, business trust, estate, trust,
partnership, association, joint venture, government, governmental subdivision or agency, or any other legal
or commercial entity;

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 279-N(d)
Trade secret means any form and type of financial, business, scientific, technical, economic, or engineering
information, including a pattern, plan, compilation, program device, formula, design, prototype, method,
technique, process, procedure, program, or code, whether tangible or intangible, and whether or how stored,
compiled, or memorialized physically, electronically, graphically, photographically or in writing, that:
(1) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use; and
(2) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

New York
2015 NY Senate Bill S3770
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 279-O. Injunctive Relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Substantively identical to UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 279-P. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

Preservation
of Secrecy

Statute of
Limitations

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 279-Q. Attorney's fees

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 279-R. Preservation of secrecy

If (a) a claim of misappropriation is made or continued in bad faith, (b) a motion to terminate an injunction
is made or resisted or continued in bad faith, or (c) a willful or malicious misappropriation exists, the court
may award reasonable attorney's fees to the prevailing party. For purposes of this section, a claim of
misappropriation is made or continued in bad faith or a motion to terminate an injunction is made or
resisted or continued in bad faith if it is undertaken or continued solely to harass or maliciously injure
another or to delay or prolong the resolution of the litigation; or it is undertaken or continued without any
reasonable basis in fact or law and could not be supported by a good faith argument for an extension,
modification or reversal of existing law.

In an action under this article, a court shall preserve the secrecy of an alleged trade secret by reasonable
means, including but not limited to, granting protective orders in connection with discovery proceedings
devices pursuant to the provisions of section thirty-one hundred three of the civil practice law and rules,
holding in-camera hearings, sealing the records of the action, and ordering any person involved in the
litigation not to disclose an alleged trade secret without prior court approval.

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 279-S. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

New York
2015 NY Senate Bill S3770
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 279-T. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 279-U. Uniformity of application and construction
Same as UTSA

Severability

§ 279-V. Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

New York
2015 NY Senate Bill S3770
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

North Carolina
N.C. Gen. Stat. Ann. §§ 66-152 - 66-162
Trade Secrets Protection Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

Not Officially Adopted

Definition:
As used in this [Act], unless the context requires otherwise:
None
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 66-152(1)

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

“Misappropriation” means acquisition, disclosure, or use of a trade secret of another without express or
implied authority or consent, unless such trade secret was arrived at by independent development, reverse
engineering, or was obtained from another person with a right to disclose the trade secret.

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 66-152(2)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Substantively identical to UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 66-152(3)
“Trade secret” means business or technical information, including but not limited to a formula, pattern,
program, device, compilation of information, method, technique, or process that:
a. Derives independent economic value, actual or potential, commercial value from not being generally
known to or readily ascertainable by proper means through independent development or reverse engineering
by other persons who can obtain economic value from its disclosure or use; and
b. Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
The existence of a trade secret shall not be negated merely because the information comprising the trade
secret has also been developed, used, or owned independently by more than one person, or licensed to other
persons.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

North Carolina
N.C. Gen. Stat. Ann. §§ 66-152 - 66-162
Trade Secrets Protection Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 66-154. Remedies
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Except as provided herein, actual or threatened misappropriation of a trade secret may be preliminarily
derived from the misappropriation.
enjoined during the pendency of the action and shall be permanently enjoined upon judgment finding
misappropriation for the period that the trade secret exists plus an additional period as the court may deem
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
necessary under the circumstances to eliminate any inequitable or unjust advantage arising from the
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
misappropriation.
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(1) If the court determines that it would be unreasonable to enjoin use after a judgment finding
misappropriation, an injunction may condition such use upon payment of a reasonable royalty for any period
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. the court may deem just. In appropriate circumstances, affirmative acts to protect the trade secret may be
compelled by order of the court.
(2) A person who in good faith derives knowledge of a trade secret from or through misappropriation or
by mistake, or any other person subsequently acquiring the trade secret therefrom or thereby, shall be
enjoined from disclosing the trade secret, but no damages shall be awarded against any person for any
misappropriation prior to the time the person knows or has reason to know that it is a trade secret. If the
person has substantially changed his position in good faith reliance upon the availability of the trade secret
for future use, he shall not be enjoined from using the trade secret but may be required to pay a reasonable
royalty as deemed just by the court. If the person has acquired inventory through such knowledge or use of a
trade secret, he can dispose of the inventory without payment of royalty. If his use of the trade secret has no
adverse economic effect upon the owner of the trade secret, the only available remedy shall be an injunction
against disclosure.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.

§ 66-154. Remedies
(b) In addition to the relief authorized by subsection (a), actual damages may be recovered, measured by the
economic loss or the unjust enrichment caused by misappropriation of a trade secret, whichever is greater.
(c) If willful and malicious misappropriation exists, the trier of fact also may award punitive damages in its
discretion.

(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 66-154(d)

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§66-156. Preservation of secrecy
Substantively identical

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 66-157. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Substantively identical but for:
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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If a claim of misappropriation is made in bad faith, a motion to terminate an injunction is made or resisted
in bad faith, or if willful and malicious misappropriation exists, the court may award reasonable attorneys’
fees to the prevailing party.

An action for misappropriation of a trade secret must be commenced within three years after the
misappropriation complained of is or reasonably should have been discovered. For the purposes of this
section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

North Carolina
N.C. Gen. Stat. Ann. §§ 66-152 - 66-162
Trade Secrets Protection Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

None

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

State v. Webb , 591 S.E.2d 505, 511-12 (2004).
Statute should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

§ 66-153. Action for misappropriation
The owner of a trade secret shall have remedy by civil action for misappropriation of his trade secret.
§ 66-155. Burden of proof
Misappropriation of a trade secret is prima facie established by the introduction of substantial evidence that
the person against whom relief is sought both:
(1) Knows or should have known of the trade secret; and
(2) Has had a specific opportunity to acquire it for disclosure or use or has acquired, disclosed, or used it
without the express or implied consent or authority of the owner.
This prima facie evidence is rebutted by the introduction of substantial evidence that the person against
whom relief is sought acquired the information comprising the trade secret by independent development,
reverse engineering, or it was obtained from another person with a right to disclose the trade secret. This
section shall not be construed to deprive the person against whom relief is sought of any other defenses
provided under the law.
§§ 66-158 - 66-162. Reserved
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Compared to the UTSA
Fed/State

North Carolina
N.C. Gen. Stat. Ann. §§ 66-152 - 66-162
Trade Secrets Protection Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

North Dakota
N.D. Cent. Code §§ 47-25.1-01 - 47-25.1-08
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 47-25.1-01(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 47-25.1-01(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 47-25.1-01(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, corporation, limited liability company, business trust, estate, trust,
partnership, association, joint venture, government, governmental subdivision or agency, or any other legal
or commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 47-25.1-01(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

North Dakota
N.D. Cent. Code §§ 47-25.1-01 - 47-25.1-08
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 47-25.1-02. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 47-25.1-03. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 47-25.1-04. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 47-25.1-05. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 47-25.1-06. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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North Dakota
N.D. Cent. Code §§ 47-25.1-01 - 47-25.1-08
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 47-25.1-07. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

N.D. Cent. Code § 1-02-20. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

In the event that any clause, sentence, paragraph, chapter, or other part of any title, is adjudged by any court
of competent or final jurisdiction to be invalid, such judgment does not affect, impair, nor invalidate any
other clause, sentence, paragraph, chapter, section, or part of such title, but is confined in its operation to
the clause, sentence, paragraph, section, or part thereof directly involved in the controversy in which such
judgment has been rendered.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 139 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

North Dakota
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Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 1333.61(A)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 1333.61(B)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 1333.61(C)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” has the same meaning as in division (C) of section 1.59 of the Revised Code and includes
governmental entities.
§ 1.59(C)
“Person” includes a natural person an individual, corporation, business trust, estate, trust, partnership, and
association, joint venture, government governmental subdivision or agency, or any other legal or commercial
entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 1333.61(D)
“Trade secret” means information, including the whole or any portion or phase of any scientific or technical
information, design, process, procedure, formula, pattern, compilation, program, device, method, technique,
or improvement, or any business information or plans, financial information, or listing of names, addresses,
or telephone numbers, that satisfies both of the following:
(1) It derives independent economic value, actual or potential, from not being generally known to, and
not being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use.
(2) It is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Injunctive
Relief

Ohio
Ohio Rev. Code. Ann. §§ 1333.61 - 1333.69
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 1333.62 Injunctions
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(A) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but unless the court finds that termination of the
injunction is likely to provide a person who committed an actual or threatened misappropriation with a
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
resulting commercial advantage, in which case the injunction shall be continued for an additional reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
time in order to eliminate commercial advantage that otherwise would be derived from the
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring misappropriation.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(B) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. royalty for no longer than the time for which use could have been prohibited. Exceptional circumstances
include a material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
(C) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 1333.63 Damages
(A) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant in a civil action
is entitled to recover damages for misappropriation. Damages may include both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that is not taken into account in
computing actual loss. In lieu of damages measured by any other methods, the damages caused by
misappropriation may be measured by imposition of liability for a reasonable royalty that is equitable under
the circumstances considering the loss to the complainant, the benefit to the misappropriator, or both, for a
misappropriator’s unauthorized disclosure or use of a trade secret.
(B) If willful and malicious misappropriation exists, the court may award punitive or exemplary damages in
an amount not exceeding twice three times any award made under division (A) of this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 1333.64 Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 1333.65 Court preserving of trade secret
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 1333.66 Limitation of actions
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought shall be commenced within three four years after the
For the purposes of this section, a continuing misappropriation constitutes a single claim.
misappropriation is discovered or by the exercise of reasonable diligence should have been discovered. For
the purposes of this section, a continuing misappropriation constitutes a single claim.
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Ohio
Ohio Rev. Code. Ann. §§ 1333.61 - 1333.69
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 1333.67 Remedies
Substantively identical to UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 1333.68 Construction of act
Same as UTSA

Severability

Ohio Rev. Code Ann. § 1.50 Severability of statutory provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of a section of the Revised Code or the application thereof to any person or circumstance is
held invalid, the invalidity does not affect other provisions or applications of the section or related sections
which can be given effect without the invalid provision or application, and to this end the provisions are
severable.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Ohio
Ohio Rev. Code. Ann. §§ 1333.61 - 1333.69
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Okla. St. Ann. tit. 78, §§ 85 - 95
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 86(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 86(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 86(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 86(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Oklahoma
Okla. St. Ann. tit. 78, §§ 85 - 95
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 87. Injunctions--Court orders
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 88. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 89. Attorney's fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 90. Means of preserving trade secrets

Statute of
Limitations

In an action brought pursuant to the provisions of the Uniform Trade Secrets Act, a court shall preserve the
secrecy of an alleged trade secret by reasonable means, which may include granting protective orders in
connection with discovery proceedings pursuant to the provisions of Section 3203 of Title 12 of the Oklahoma
Statutes, holding in-camera hearings, sealing the records of the action, and ordering any person involved in
the litigation not to disclose an alleged trade secret without prior court approval.

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 91. Limitation of actions
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Effect on
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Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

Oklahoma
Okla. St. Ann. tit. 78, §§ 85 - 95
Uniform Trade Secrets Act
§ 92. Operation and effect of act--Exemptions
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 93. Application and construction of act
Same as UTSA

Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.

Okla. St. Ann. tit. 75 § 11a. Construction of statutes--Severability

In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

1. For any act enacted on or after July 1, 1989, unless there is a provision in the act that the act or any
portion thereof or the application of the act shall not be severable, the provisions of every act or application
of the act shall be severable. If any provision or application of the act is found to be unconstitutional and
void, the remaining provisions or applications of the act shall remain valid, unless the court finds:
a. the valid provisions or application of the act are so essentially and inseparably connected with, and so
dependent upon, the void provisions that the court cannot presume the Legislature would have enacted the
remaining valid provisions without the void one; or
b. the remaining valid provisions or applications of the act, standing alone, are incomplete and are
incapable of being executed in accordance with the legislative intent.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

In the construction of the statutes of this state, the following rules shall be observed:

2. For acts enacted prior to July 1, 1989, whether or not such acts were enacted with an express provision for
severability, it is the intent of the Oklahoma Legislature that the act or any portion of the act or application
of the act shall be severable unless:
a. the construction of the provisions or application of the act would be inconsistent with the manifest
intent of the Legislature;
b. the court finds the valid provisions of the act are so essentially and inseparably connected with and so
dependent upon the void provisions that the court cannot presume the Legislature would have enacted the
remaining valid provisions without the void one; or
c. the court finds the remaining valid provisions standing alone, are incomplete and are incapable of
being executed in accordance with the legislative intent.
Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 94. Exemptions
The Uniform Trade Secrets Act1 shall not be construed to apply:
1. to a misappropriation occurring prior to the effective date of this act; or
2. with respect to a continuing misappropriation that began prior to the effective date of this act, to the
continuing misappropriation that occurs after the effective date of this act.
§ 95. Repealed
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In General and
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Otherwise
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• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Oregon
Or. Rev. Stat. Ann. §§ 646.461 - 646.475
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 646.461(1)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to
Means
to maintain secrecy, or espionage through electronic or other means;
maintain secrecy or espionage through electronic or other means. Reverse engineering and independent
development alone shall not be considered improper means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 646.461(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 646.461(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and

§ 646.461(4)
“Trade secret” means information, including a drawing, cost data, customer list, formula, pattern,
compilation, program, device, method, technique or process that:
(a) Derives independent economic value, actual or potential, from not being generally known to the
public or to other persons who can obtain economic value from its disclosure or use; and

(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Oregon
Or. Rev. Stat. Ann. §§ 646.461 - 646.475
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 646.463. Enjoining misappropriation; payment of royalties; affirmative acts
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Substantively identical to UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 646.465. Misappropriation; damages
(1) A complainant is entitled to recover damages adequate to compensate for misappropriation, unless a
material and prejudicial change of position by a defendant prior to acquiring knowledge or reason to know of
the misappropriation renders a monetary recovery inequitable.
(2) Damages may include both the actual loss caused by misappropriation, and the unjust enrichment caused
by misappropriation that is not taken into account in computing actual loss, but shall not be less than a
reasonable royalty for the unauthorized disclosure or use of a trade secret. In lieu of damages measured by
any other methods, the damages caused by misappropriation may be measured by imposition of liability for
a reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade secret.
(3) Upon a finding of willful or malicious misappropriation, punitive damages may be awarded in an amount
not exceeding twice any award made under subsections (1) and (2) of this section.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 646.467. Attorney fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 646.469. Trade secret; preservation; methods
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 646.471. Commencement of action; limitation
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 150 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Oregon
Or. Rev. Stat. Ann. §§ 646.461 - 646.475
Uniform Trade Secrets Act
§ 646.473. Conflicting tort, restitution, or remedies by other law; exclusions; limited immunity
(1) Except as provided in subsection (2) of this section, ORS 646.461 to 646.475 supersede conflicting tort,
restitution or other law of Oregon providing civil remedies for misappropriation of a trade secret.
(2) ORS 646.461 to 646.475 shall not affect:
(a) Contractual remedies, whether or not based upon misappropriation of a trade secret;
(b) Other civil remedies that are not based upon misappropriation of a trade secret;
(c) Criminal remedies, whether or not based upon misappropriation of a trade secret; or
(d) Any defense, immunity or limitation of liability afforded public bodies, their officers, employees or
agents under ORS 30.260 to 30.300.
(3) Notwithstanding any other provision in ORS 646.461 to 646.475, public bodies and their officers,
employees and agents are immune from any claim or action for misappropriation of a trade secret that is
based on the disclosure or release of information in obedience to or in good faith reliance on any order of
disclosure issued pursuant to ORS 192.410 to 192.490 or on the advice of an attorney authorized to advise
the public body, its officers, employees or agents.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 646.475(1). Application and construction; short title; invalidity
Same as UTSA

Severability

§ 646.475(3). Application and construction; short title; invalidity
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Oregon
Or. Rev. Stat. Ann. §§ 646.461 - 646.475
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Pennsylvania
12 Pa. Stat. and Cons. Stat. Ann. §§ 5301 - 5308
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 5302. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty The following words and phrases when used in this chapter shall have the meanings given to them in this
Means
to maintain secrecy, or espionage through electronic or other means;
section unless the context clearly indicates otherwise:
“Improper means.” Includes, but is not limited to, theft, bribery, misrepresentation, breach or inducement of
a breach of a duty to maintain secrecy or espionage through electronic or other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 5302. "Misappropriation"
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 5302. "Person"
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 5302. "Trade secret"
Information, including a formula, drawing, pattern, compilation including a customer list, program, device,
method, technique or process that:
(1) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use.
(2) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 5302. “Willful and malicious.”
Such intentional acts or gross neglect of duty as to evince a reckless indifference of the rights of others on
the part of the wrongdoer, and an entire want of care so as to raise the presumption that the person at fault
is conscious of the consequences of his carelessness.
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Compared to the UTSA
Fed/State
Injunctive
Relief

Pennsylvania
12 Pa. Stat. and Cons. Stat. Ann. §§ 5301 - 5308
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 5303. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 5304. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 5305. Attorney fees
A court may award reasonable attorney fees, expenses and costs to the prevailing party:
(1) if a claim of misappropriation is made in bad faith;
(2) a motion to terminate an injunction is made or resisted in bad faith; or
(3) willful and malicious misappropriation exists.

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 5307. Statute of limitations
the exercise of reasonable diligence should have been discovered.
An action under this chapter for misappropriation must be brought within three years after the
For the purposes of this section, a continuing misappropriation constitutes a single claim.
misappropriation was discovered or by the exercise of reasonable diligence should have been discovered. For
the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Pennsylvania
12 Pa. Stat. and Cons. Stat. Ann. §§ 5301 - 5308
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 5308. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

1 Pa. Stat. and Cons. Stat. Ann. § 1925. Constitutional construction of statutes

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

The provisions of every statute shall be severable. If any provision of any statute or the application thereof to
any person or circumstance is held invalid, the remainder of the statute, and the application of such provision
to other persons or circumstances, shall not be affected thereby, unless the court finds that the valid
provisions of the statute are so essentially and inseparably connected with, and so depend upon, the void
provision or application, that it cannot be presumed the General Assembly would have enacted the
remaining valid provisions without the void one; or unless the court finds that the remaining valid provisions,
standing alone, are incomplete and are incapable of being executed in accordance with the legislative intent.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Pennsylvania
12 Pa. Stat. and Cons. Stat. Ann. §§ 5301 - 5308
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Rhode Island
1956 R.I. Gen. Laws Ann. §§ 6-41-1 - 6-41-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 6-41-1(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 6-41-1(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 6-41-1(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 6-41-1(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Rhode Island
1956 R.I. Gen. Laws Ann. §§ 6-41-1 - 6-41-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 6-41-2. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 6-41-3. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 6-41-4. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 6-41-5. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 6-41-6. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Rhode Island
1956 R.I. Gen. Laws Ann. §§ 6-41-1 - 6-41-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 6-41-7. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 6-41-8. Uniformity of application and construction
Same as UTSA

Severability

§ 6-41-10. Severability
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
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Boston, MA 02110
617-500-8670
rbeck@beckreed.com

§ 6-41-11. Time of taking effect
This chapter takes effect on July 1, 1986, and does not apply to misappropriation occurring prior to July 1,
1986. With respect to a continuing misappropriation that began prior to July 1, 1986, the chapter also does
not apply to the continuing misappropriation that occurs after July 1, 1986.
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Rhode Island
1956 R.I. Gen. Laws Ann. §§ 6-41-1 - 6-41-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 160 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

South Carolina
S.C. Code Ann. §§ 39-8-10 - 39-8-130
South Carolina Trae Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 39-8-20(1)
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” include theft, bribery, misrepresentation, breach or inducement of a breach of a duty to
Means
to maintain secrecy, or espionage through electronic or other means;
maintain secrecy, duties imposed by the common law, statute, contract, license, protective order, or other
court or administrative order, or espionage through electronic or other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 39-8-20(2)
Same as UTSA but for the following:

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or

Additional provision added as first in list:
(a) acquisition of a trade secret of another by a person by improper means;
Additional words added into second clause in subsection starting with "at the time of disclosure or use,
knew or had reason to know that his knowledge of the trade secret was":
(c)(ii)(B) acquired by mistake or under circumstances giving rise to a duty to maintain its secrecy or limit its
use; or

(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 39-8-20(4)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Substantively identical to UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 39-8-20(5)
“Trade secret” means:

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

(a) information including, but not limited to, a formula, pattern, compilation, program, device, method,
technique, product, system, or process, design, prototype, procedure, or code that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by the public or any other person who can obtain economic
value from its disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
(b) A trade secret may consist of a simple fact, item, or procedure, or a series or sequence of items or
procedures which, although individually could be perceived as relatively minor or simple, collectively can
make a substantial difference in the efficiency of a process or the production of a product, or may be the
basis of a marketing or commercial strategy. The collective effect of the items and procedures must be
considered in any analysis of whether a trade secret exists and not the general knowledge of each individual
item or procedure.

Definitions
Not in UTSA

§ 39-80-20(3)
“Owner” means the person or entity in whom or in which rightful legal or equitable title to the trade secret
is reposed.

Russell Beck
Beck Reed Riden LLP
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Fed/State
Injunctive
Relief

South Carolina
S.C. Code Ann. §§ 39-8-10 - 39-8-130
South Carolina Trae Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 39-8-50. Injunctions against actual or threatened misappropriations.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(A) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
derived from the misappropriation. Such reasonable period of time shall take into account the average rate
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
of business growth that would have been gained from nonmisappropriated use of the misappropriated trade
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring secret.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(B) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position before acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(C) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.

§ 39-8-40. Recovery of actual damages; exemplary damages.

(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

(B) Damages can may include both the actual loss caused by misappropriation and or the unjust enrichment
caused by misappropriation that is not taken into account in computing actual loss. In lieu of damages
measured by any other methods, the damages caused by misappropriation may be measured by imposition
of liability for a reasonable royalty for a misappropriator’s unauthorized disclosure or use of a trade secret.

(A) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, A complainant is entitled to
recover actual damages for misappropriation of trade secrets. A material and prejudicial change of position
before acquiring knowledge or reason to know of misappropriation may render full monetary recovery
inequitable and may form the basis for reducing monetary recovery.

(C) If willful and malicious misappropriation exists, Upon a finding of willful, wanton, or reckless disregard of
the plaintiff’s rights, the court may award separate exemplary damages in an amount not exceeding twice
any award made under subsection (A).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 39-8-80. Bad faith; award of attorney’s fees.
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 39-8-60. Preservation of secrecy during discovery proceedings of civil actions; substantial need defined.
Contains the full UTSA provision and substantial additions dictating treatment of trade secrets. See § 39-860(B-J) (in "Additions II" cell below).

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 39-8-70. Time limit for bringing action.
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

South Carolina
S.C. Code Ann. §§ 39-8-10 - 39-8-130
South Carolina Trae Secrets Act
§ 39-8-110. Chapter’s effect on conflicting tort, restitutionary and other laws; effect on other remedies.
(A) Except as provided in subsections (B) and (C), this chapter displaces conflicting tort, restitutionary, and
other law of this State providing civil remedies for misappropriation of a trade secret.
(B) This chapter does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret or protection of
a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or the provisions of
the South Carolina Tort Claims Act.
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.
(C) Any and all other civil remedies that are not based upon misappropriation of a trade secret or upon
protection against misappropriation of a trade secret are governed by the rules of procedure, rules of
evidence, regulations, and the common law applicable to the administrative law tribunal or court where the
action is filed.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

§ 39-8-120. Severability.
Same as UTSA

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

§§ 39-8-1 - 39-8-9 & 39-8-11 Repealed
§ 39-8-30. Trade secrets; employees’ obligation to refrain from disclosing; civil actions and remedies.
(A) A trade secret endures and is protectable and enforceable until it is disclosed or discovered by proper
means.
(B) Every employee who is informed of or should reasonably have known from the circumstances of the
existence of any employer’s trade secret has a duty to refrain from using or disclosing the trade secret
without the employer’s permission independently of and in addition to any written contract of employment,
secrecy agreement, noncompete agreement, nondisclosure agreement, or other agreement between the
employer and the employee.
(C) A person aggrieved by a misappropriation, wrongful disclosure, or wrongful use of his trade secrets
may bring a civil action to recover damages incurred as a result of the wrongful acts and to enjoin its
appropriation, disclosure, use, or wrongful acts pertaining to the trade secrets.
(D) A contractual duty not to disclose or divulge a trade secret, to maintain the secrecy of a trade secret,
or to limit the use of a trade secret must not be considered void or unenforceable or against public policy for
lack of a durational or geographical limitation.
(E) This chapter applies to any and all civil remedies which are based upon misappropriation of a trade
secret or upon protection of a trade secret except as provided in Section 39-8-110(B) and (C).
§ 39-8-90 & § 39-8-100. Criminal provisions omitted from chart
§ 39-8-130. Retroactive application of chapter.
This chapter does not apply to a misappropriation occurring before July 1, 1997, or a continuing
misappropriation that began before July 1, 1997.
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South Carolina
S.C. Code Ann. §§ 39-8-10 - 39-8-130
South Carolina Trae Secrets Act
Additions II
§ 39-8-60(B-J). Preservation of secrecy during discovery proceedings of civil actions; substantial need
defined.
(B) In any civil action where discovery is sought of information designated by its holder as a trade secret,
before ordering discovery a court shall first determine whether there is a substantial need by the party
seeking discovery for the information.
“Substantial need” as used in this section means:
(1) the allegations in the initial pleading setting forth the factual predicate for or against liability
have been plead with particularity;
(2) the information sought is directly relevant to the allegations plead with particularity in the initial
pleading;
(3) the information is such that the proponent of the discovery will be substantially prejudiced if not
permitted access to the information; and
(4) a good faith basis exists for the belief that testimony based on or evidence deriving from the
trade secret information will be admissible at trial.
(C) Direct access to computer databases containing trade secret information, so-called “real time”
discovery, shall not be ordered by the court unless the court finds that the proponent of the discovery cannot
obtain this information by any other means and provided that the information sought is not subject to any
privilege.
(D) Upon motion of the holder of the trade secret information, a court may condition the production of
trade secret information on the posting of an appropriate bond.
(E) Information produced pursuant to this section must be governed by an appropriate written protective
order of the court.
(F) Information produced pursuant to this section may only be disclosed to persons identified in the
written protective order of the court and may be used or disclosed only in the action in which it is produced.
Litigation-sharing orders pertaining to trade secret information must not be entered by the court.
(G) A person receiving trade secret information pursuant to this section is subject to the jurisdiction of
In General and • Green cells denote UTSA 1985 version.
the courts of this State.
Unless
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
(H) When information produced pursuant to this section is discussed or otherwise disclosed at a trial or
Otherwise
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
hearing, the owner of the produced trade secret information is allowed to obtain individually signed
Specified
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
confidentiality agreements from all parties that are present in the courtroom or are party to any procedures
the UTSA, the cells are marked "Substantively identical to UTSA."
where trade secret information is discussed, presented, or otherwise made known to any party not already
under a confidentiality agreement with the trade secret owner.
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
(I) All trade secret information and any copies, duplicates, or other writings which reflect or contain the
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
trade secret information, or excerpts therefrom, must be returned to the holder of the trade secrets at the
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
conclusion of the litigation.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
(J) This section applies to any civil action brought within or without this State where discovery is sought
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
of trade secret information present in this State.
Fed/State

Uniform Trade Secrets Act

section. Cells reserved for additional information are also marked red.

• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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South Dakota
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Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 37-29-1. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this [Act], unless the context requires otherwise Terms used in this chapter mean:
Means
to maintain secrecy, or espionage through electronic or other means;
(1) “Improper,” includes theft, bribery, misrepresentation, breach, or inducement of a breach of a duty to
maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 37-29-1(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 37-29-1(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person,” a natural person, corporation, business trust, estate, trust, limited liability company, partnership,
association, joint venture, government, governmental subdivision, or agency, or any other legal or
commercial entity;

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 37-29-1(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

South Dakota
S.D. Codified Laws §§ 37-29-1 - 37-29-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 37-29-2. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 37-29-3. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 37-29-4. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 37-29-5. Preservation of Secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 37-29-6. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 37-29-7. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 37-29-8. Uniformity of application and construction
Same as UTSA

Severability

State ex rel. Mills v. Wilder , 42 N.W.2d 891, 897 (1950).
Court has a duty to sever statute when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 37-29-10. Reserved
§ 37-29-11. Time of taking effect
This chapter takes effect on July 1, 1988, and does not apply to misappropriation occurring prior to the
effective date. With respect to a continuing misappropriation that began prior to the effective date, this
chapter also does not apply to the continuing misappropriation that occurs after the effective date.
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South Dakota
S.D. Codified Laws §§ 37-29-1 - 37-29-11
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 47-25-1702(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 47-25-1702(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 47-25-1702(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

§ 47-25-1702(4)
“Trade secret” means information, without regard to form, including, but not limited to, technical,
nontechnical or financial data, a formula, pattern, compilation, program, device, method, technique, or
process, or plan that:
(A) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by other persons who can obtain economic value from its
disclosure or use; and
(B) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

Russell Beck
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Compared to the UTSA
Fed/State
Injunctive
Relief

Tennessee
Tenn. Code. Ann. §§ 47-25-1701 - 47-25-1709
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 47-25-1703. Injunctions; conditional future use
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in appropriate circumstances for reasons including, but not limited to,
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
an elimination of the commercial advantage that otherwise would be derived from the misappropriation,
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
deterrence of willful and malicious misappropriation, or where the trade secret ceases to exist due to the
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring fault of the enjoined party or others by improper means.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(c) In appropriate circumstances, affirmative acts to provide a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 47-25-1704. Damages for misappropriation
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Substantively identical
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 47-25-1705. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 47-25-1706. Preserving secrecy of alleged trade secrets
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 47-25-1707. Statute of limitations
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three (3) years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or, by the exercise of reasonable diligence, should have been discovered. For the purposes of this
section, a continuing misappropriation by any person constitutes a single claim against that person, but this
section shall be applied separately to any claim against each other person who receives a trade secret from
another person who misappropriated that trade secret.
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Effect on
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Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Tennessee
Tenn. Code. Ann. §§ 47-25-1701 - 47-25-1709
Uniform Trade Secrets Act
§ 47-25-1708. Conflicting remedies
(a) Except as provided in subsection (b), this part displaces conflicting tort, restitutionary, and other law of
this state providing civil remedies for misappropriation of a trade secret.
(b) This part does not affect:
(1) Contractual remedies, whether or not based upon misappropriation of a trade secret; provided, that a
contractual duty to maintain secrecy or limit use of a trade secret shall not be deemed to be void or
unenforceable solely for lack of durational or geographical limitation on the duty;
(2) Other civil remedies that are not based upon misappropriation of a trade secret; or
(3) Criminal remedies, whether or not based upon misappropriation of a trade secret.
(c) In no event shall a written contract be required to maintain an action or recover damages for
misappropriation of a trade secret proven under this part.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 47-25-1709. Application and construction
Same as UTSA

Severability

Tenn. Code. Ann. § 1-3-110. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

It is hereby declared that the sections, clauses, sentences and parts of the Tennessee Code are severable, are
not matters of mutual essential inducement, and any of them shall be exscinded if the code would otherwise
be unconstitutional or ineffective. If any one (1) or more sections, clauses, sentences or parts shall for any
reason be questioned in any court, and shall be adjudged unconstitutional or invalid, such judgment shall not
affect, impair or invalidate the remaining provisions thereof, but shall be confined in its operation to the
specific provision or provisions so held unconstitutional or invalid, and the inapplicability or invalidity of any
section, clause, sentence or part in any one (1) or more instances shall not be taken to affect or prejudice in
any way its applicability or validity in any other instance.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Tennessee
Tenn. Code. Ann. §§ 47-25-1701 - 47-25-1709
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 172 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

Texas
Tex. Civ. Prac. & Rem Code Ann. §§ 134A.001 - 134A.008
Texas Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 134A.002. Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty As used in this [Act], unless the context requires otherwise In this chapter:
Means
to maintain secrecy, or espionage through electronic or other means;
(2) “Improper means” includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
to maintain secrecy, to limit use, or to prohibit discovery of a trade secret, or espionage through electronic or
other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 134A.002(3)
Substantively identical to UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Tex. Gov. Code Ann. §311.005(2)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means includes a natural person, corporation, organization, government or governmental
subdivision or agency, business trust, estate, trust, partnership, association, and any other legal or
commercial entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:
(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and

§ 134A.002(6)
“Trade secret” means all forms and types of information, including business, scientific, technical, economic,
or engineering information, and any a formula, design, prototype, pattern, plan, compilation, program
device, program, code, device, method, technique, or process, procedure, financial data, or list of actual or
potential customers or suppliers, whether tangible or intangible and whether or how stored, compiled, or
memorialized physically, electronically, graphically, photographically, or in writing if that:

(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
(A) the owner of the trade secret has taken is the subject of efforts that are reasonable measures under
the circumstances to keep the information secret maintain its secrecy; and
(B) the information derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable through proper means by, another other persons who can
obtain economic value from its the disclosure or use of the information.

Definitions
Not in UTSA

§ 134A.002. Definitions
(1-a) "Clear and convincing" means the measure or degree of proof that will produce in the mind of the trier
of fact a firm belief or conviction as to the truth of the allegations sought to be established.
(1) “Claimant” means a party seeking to recover damages under this chapter, including a plaintiff,
counterclaimant, cross-claimant, or third-party plaintiff. In an action in which a party seeks recovery of
damages under this chapter on behalf of another person, “claimant” includes both that other person and the
party seeking recovery of damages.
(3-a) "Owner" means, with respect to a trade secret, the person or entity in whom or in which rightful, legal,
or equitable title to, or the right to enforce rights in, the trade secret is reposed.
(4) “Proper means” means discovery by independent development, reverse engineering unless prohibited, or
any other means that is not improper means.*
(5) “Reverse engineering” means the process of studying, analyzing, or disassembling a product or device to
discover its design, structure, construction, or source code provided that the product or device was acquired
lawfully or from a person having the legal right to convey it.
(7) "Willful and malicious misappropriation" means intentional misappropriation resulting from the
conscious disregard of the rights of the owner of the trade secret.
* Proper means are substantially addressed by UTSA comments.
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Compared to the UTSA
Fed/State
Injunctive
Relief

Texas
Tex. Civ. Prac. & Rem Code Ann. §§ 134A.001 - 134A.008
Texas Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 134A.003. Injunctive Relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined if the order does not prohibit a person from using
derived from the misappropriation.
general knowledge, skill, and experience that person acquired during employment.
Uniform Trade Secrets Act

(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(a-1) On upon application to the court, an injunction shall be terminated when the trade secret has ceased to
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
exist, but the injunction may be continued for an additional reasonable period of time in order to eliminate
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring commercial advantage that otherwise would be derived from the misappropriation.
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include a material and prejudicial change of position before acquiring knowledge or reason to
know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 134A.004. Damages
(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant In addition to or
in lieu of injunctive relief, a claimant is entitled to recover damages for misappropriation. Damages can
include both the actual loss caused by misappropriation and the unjust enrichment caused by
misappropriation that is not taken into account in computing actual loss. In lieu of damages measured by any
other methods, the damages caused by misappropriation may be measured by imposition of liability for a
reasonable royalty for a misappropriator’s unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court is proven by clear and convincing evidence, the
fact finder may award exemplary damages in an amount not exceeding twice any award made under
Subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 134A.005. Attorney’s Fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 134A.006. Preservation of Secrecy
(a) In an action under this chapter, a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings. There is a
presumption in favor of granting protective orders to preserve the secrecy of trade secrets. Protective orders
may include provisions limiting access to confidential information to only the attorneys and their experts,
holding in camera hearings, sealing the records of the action, and ordering any person involved in the
litigation not to disclose an alleged trade secret without prior court approval.
(b) In an action under this chapter, a presumption exists that a party is allowed to participate and assist
counsel in the presentation of the party’s case. At any stage of the action, the court may exclude a party and
the party’s representative or limit a party’s access to the alleged trade secret of an other party if other
countervailing interests overcome the presumption. In making this determination, the court must conduct a
balancing test that considers:
(1) the value of an owner’s alleged trade secret;
(2) the degree of competitive harm an owner would suffer from the dissemination of the owner’s alleged
trade secret totheotherparty;
(3) whether the owner is alleging that the other party isalreadyinpossessionoftheallegedtradesecret;
(4) whether a party ’s representative acts as a competitivedecisionmaker;
(5) the degree to which a party’s defense would be impaired by limiting that party’s access to the alleged
trade secret;
(6) whether a party or a party’s representative possesses specialized expertise that would not be available
to a party ’s outside expert; and
(7) the stage of the action.

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by Tex. Civ. Prac. Code Ann. § 16.010. Misappropriation of Trade Secrets
the exercise of reasonable diligence should have been discovered.
Substantively identical to UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 174 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

Texas
Tex. Civ. Prac. & Rem Code Ann. §§ 134A.001 - 134A.008
Texas Uniform Trade Secrets Act
§ 134A.007. Effect on Other Law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 134A.008. Uniformity of Application and Construction
Same as UTSA

Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.

Tex. Gov. Code Ann. § 311.032. Severability of Statutes

In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

(b) If any statute contains a provision for nonseverability, that provision prevails in interpreting that statute.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

(a) If any statute contains a provision for severability, that provision prevails in interpreting that statute.

(c) In a statute that does not contain a provision for severability or nonseverability, if any provision of the
statute or its application to any person or circumstance is held invalid, the invalidity does not affect other
provisions or applications of the statute that can be given effect without the invalid provision or application,
and to this end the provisions of the statute are severable.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
*2017 TUTSA amendments become effective on September 1, 2017
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Texas
Tex. Civ. Prac. & Rem Code Ann. §§ 134A.001 - 134A.008
Texas Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Utah
Utah Code Ann. §§ 13-24-1 - 13-24-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 13-24-2(1)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 13-24-2(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 13-24-2(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 13-24-2(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Utah
Utah Code Ann. §§ 13-24-1 - 13-24-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 13-24-3. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 13-24-4. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 13-24-5. Attorneys’ fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 13-24-6. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 13-24-7. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 178 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State
Effect on
Other Law

Utah
Utah Code Ann. §§ 13-24-1 - 13-24-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 13-24-8. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 13-24-9. Uniformity of application and construction
Same as UTSA

Severability

State v. Lopes , 980 P.2d 191, 196 (1999).
Statute should be severed when possible and consistent with legislative intent.

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Utah
Utah Code Ann. §§ 13-24-1 - 13-24-9
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Vermont
Vt. Stat. Ann. tit. 9, §§ 4601 - 4609

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 4601. Definitions
Preamble and
Substantively identical but for:
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;
As used in this [Act], unless the context requires otherwise As used in this chapter:

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 4601(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Vt. Stat. Ann. tit. 1 § 128
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” shall include any natural person, corporation, business trust, estate, trust, municipality, the State of
Vermont or any department, agency, or subdivision of the State, and any partnership, unincorporated
association, joint venture, government, governmental subdivision or agency, or other legal or commercial
entity.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 4601(3)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Vermont
Vt. Stat. Ann. tit. 9, §§ 4601 - 4609

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 4602. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 4603. Damages
(a)(1) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation.
(2) Damages can include both the actual loss caused by misappropriation and the unjust enrichment
caused by misappropriation that is not taken into account in computing actual loss.
(3) In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator’s unauthorized disclosure
or use of a trade secret.
(b) If willful malicious misappropriation exists, the court may award punitive damages in an amount not
exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 4603(4)
A court shall award a substantially prevailing party his or her costs and fees, including reasonable attorney’s
fees, in an action brought pursuant to this chapter.
If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by Vt. Stat Ann. tit 12 § 523. Trade secrets
the exercise of reasonable diligence should have been discovered.
An action for misappropriation of trade secrets under 9 V.S.A. chapter 143 shall be commenced within three
For the purposes of this section, a continuing misappropriation constitutes a single claim.
six years after the cause of action accrues, and not after. The cause of action shall be deemed to accrue as of
the date the misappropriation was discovered or reasonably should have been discovered.
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Vermont
Vt. Stat. Ann. tit. 9, §§ 4601 - 4609

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 4607. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 4608. Uniformity of application and construction
Same as UTSA

Severability

Vt. Stat. Ann. tit. 1, § 215. Severability of provisions

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

The provisions of any act are severable. If any provision of an act is invalid, or if any application thereof to
any person or circumstance is invalid, the invalidity shall not affect other provisions or applications which can
be given effect without the invalid provision or application.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 4609. Time of taking effect
This chapter shall take effect on July 1, 1996, and does not apply to misappropriation occurring prior to the
effective date. With respect to a continuing misappropriation that began prior to the effective date, the
chapter also does not apply to the continuing misappropriation that occurs after the effective date.
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Compared to the UTSA
Fed/State

Vermont
Vt. Stat. Ann. tit. 9, §§ 4601 - 4609

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Virginia
Va. Code Ann. §§ 59.1-336 - 59.1-343
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 59.1-336.
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty “Improper means” includes theft, bribery, misrepresentation, use of a computer or computer network
Means
to maintain secrecy, or espionage through electronic or other means;
without authority, breach of a duty or inducement of a breach of a duty to maintain secrecy, or espionage
through electronic or other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 59.1-336.

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or

“Misappropriation” means:

(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

1. Acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
2. Disclosure or use of a trade secret of another without express or implied consent by a person who
a. Used improper means to acquire knowledge of the trade secret; or
b. At the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(1) Derived from or through a person who had utilized improper means to acquire it;
(2) Acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use;
(3) Derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
c. (4) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been Acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 59.1-336. “Person"
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 59.1-336. “Trade secret"
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

Virginia
Va. Code Ann. §§ 59.1-336 - 59.1-343
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 59.1-337. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 59.1-338. Damages
A. Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, Except where the user of a
misappropriated trade secret has made a material and prejudicial change in his position prior to having
either knowledge or reason to know of the misappropriation and the court determines that a monetary
recovery would be inequitable, a complainant is entitled to recover damages for misappropriation. Damages
can include both the actual loss caused by misappropriation and the unjust enrichment caused by
misappropriation that is not taken into account in computing actual loss. In lieu of damages measured by any
other methods, the damages caused by misappropriation may be measured If a complainant is unable to
prove a greater amount of damages by other methods of measurement, the damages caused by
misappropriation can be measured exclusively by imposition of liability for a reasonable royalty for a
misappropriator’s unauthorized disclosure or use of a trade secret.
B. If willful and malicious misappropriation exists, the court may award punitive damages in an amount not
exceeding twice any award made under subsection A of this section, or $350,000 whichever amount is less.

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 59.1-338.1. Attorneys’ fees

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 59.1-339. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 59.1-340. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA

If the court determines that
(i) a claim of misappropriation is made in bad faith, or
(ii) a motion to terminate an injunction is made or resisted in bad faith, or
(ii) willful and malicious misappropriation exists, the court may award reasonable attorneys’ fees to the
prevailing party.

For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Virginia
Va. Code Ann. §§ 59.1-336 - 59.1-343
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 59.1-341. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

None

Severability

Va. Code Ann. § 1-243. Severability

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

The provisions of acts of the General Assembly or the application thereof to any person or circumstances
that are held invalid shall not affect the validity of other acts, provisions, or applications that can be given
effect without the invalid provisions or applications. The provisions of all acts, except for the title of the act,
are severable unless (i) the act specifically provides that its provisions are not severable; or (ii) it is apparent
that two or more acts or provisions must operate in accord with one another.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.
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§ 59.1-342. Repealed
§ 59.1-343. Time of taking effect
This chapter shall become effective on July 1, 1986, and shall not apply to misappropriation occurring prior to
the effective date. With respect to a continuing misappropriation that began prior to the effective date, the
chapter also shall not apply to misappropriation that occurs after the effective date.
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Compared to the UTSA
Fed/State

Virginia
Va. Code Ann. §§ 59.1-336 - 59.1-343
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

Washington
Wash. Rev. Code Ann. §§ 19.108.010 - 19.108.940
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1979

Definition:
As used in this [Act], unless the context requires otherwise:
§ 19.108.010. Definitions
Preamble and
Substantively identical but for:
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;
Unless the context clearly requires otherwise, the definitions set forth in this section apply throughout this
chapter.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 19.108.010(2)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 19.108.010(3)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 19.108.010(4)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

Russell Beck
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Compared to the UTSA
Fed/State
Injunctive
Relief

Washington
Wash. Rev. Code Ann. §§ 19.108.010 - 19.108.940
Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 9.108.020. Remedies for misappropriation--Injunction, royalty
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(1) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall
derived from the misappropriation.
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
derived from the misappropriation.
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring (2) In exceptional circumstances If the court determines that it would be unreasonable to prohibit future use,
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
an injunction may condition future use upon payment of a reasonable royalty for no longer than the period of
time the use could have been prohibited. Exceptional circumstances include, but are not limited to, a
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order. material and prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.
Uniform Trade Secrets Act

(3) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 19.108.030. Remedies for misappropriation--Damages
(1)Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, In addition to or in lieu of
injunctive relief, a complainant is entitled to may recover damages for misappropriation. Damages can
include both the actual loss caused by misappropriation. and A complainant also may recover for the unjust
enrichment caused by misappropriation that is not taken into account in computing damages for actual loss.
In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(2) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice the damages awarded under subsection (1).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 19.108.040. Award of attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 19.108.050. Court orders to preserve secrecy of alleged trade secrets
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 19.108.060. Actions for misappropriation--Time limitation
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.
(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Washington
Wash. Rev. Code Ann. §§ 19.108.010 - 19.108.940
Uniform Trade Secrets Act
§ 19.108.900. Effect of chapter on other law
(1) This chapter displaces conflicting tort, restitutionary, and other law of this state pertaining to civil liability
for misappropriation of a trade secret.
(2) This chapter does not affect:
(a) contractual remedies, whether or Contractual or other civil liability or relief that is not based upon
misappropriation of a trade secret; or
(b) other civil remedies that are not based upon misappropriation of a trade secret; or
(b) Criminal remedies whether or not based upon liability for misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 19.108.910. Construction of uniform act
Same as UTSA

Severability

§ 19.108.940. Severability--1981 c 286

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

If any provision of this act or its application to any person or circumstances is held invalid, the invalidity does
not affect other provisions or applications of the [Act] which can be given effect without the invalid provision
or application, and to this end the provisions of this [Act] are severable the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
19.108.930. Effective date--Application--1981 c 286
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
This chapter takes effect on January 1, 1982, and does not apply to misappropriation occurring prior to the
"Time of
effective date.
Taking Effect"
where
provided in
statutory text.
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Compared to the UTSA
Fed/State

Washington
Wash. Rev. Code Ann. §§ 19.108.010 - 19.108.940
Uniform Trade Secrets Act

Uniform Trade Secrets Act

Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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Compared to the UTSA
Fed/State

West Virginia
W. Va. Code Ann. §§ 47-22-1 - 47-22-10
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 47-22-1(a)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 47-22-1(b)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 47-22-1(c)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 47-22-1(c)
Substantively identical to UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA
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Compared to the UTSA
Fed/State
Injunctive
Relief

West Virginia
W. Va. Code Ann. §§ 47-22-1 - 47-22-10
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 47-22-2. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

§ 47-22-3. Damages
(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can may include both the actual loss caused by the
misappropriation and the unjust enrichment caused by the misappropriation that is not taken into account in
computing actual loss. In lieu of damages measured by any other methods, the damages caused by
misappropriation may be measured by imposition of liability for a reasonable royalty for a misappropriator’s
unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation occurs, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 47-22-4. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 47-22-5. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 47-22-6. Statute of limitations
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Compared to the UTSA
Fed/State
Effect on
Other Law

West Virginia
W. Va. Code Ann. §§ 47-22-1 - 47-22-10
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 47-22-7. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 47-22-8. Uniformity of application and construction
Same as UTSA

Severability

W. Va. Code Ann. § 2-2-10. Rules for construction of statutes

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.
For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

The following rules shall be observed in the construction of statutes, unless a different intent on the part of
the Legislature be apparent from the context
(cc) Unless there is a provision in a section, article or chapter of this code specifying that the provisions
thereof shall not be severable, the provisions of every section, article or chapter of this code, whether
enacted before or subsequent to the effective date of this subdivision, shall be severable so that if any
provision of any such section, article or chapter is held to be unconstitutional or void, the remaining
provisions of such section, article or chapter shall remain valid, unless the court finds the valid provisions are
so essentially and inseparably connected with, and so dependent upon, the unconstitutional or void provision
that the court cannot presume the Legislature would have enacted the remaining valid provisions without
the unconstitutional or void one, or unless the court finds the remaining valid provisions, standing alone, are
incomplete and are incapable of being executed in accordance with the legislative intent: Provided, That if
any such section, article or chapter of this code has its own severability clause, then such severability clause
shall govern and control with respect to such section, article or chapter in lieu of the provisions of this
subdivision. The provisions of this subdivision shall be fully applicable to all future amendments or additions
to this code, with like effect as if the provisions of this subdivision were set forth in extenso in every such
amendment or addition and were reenacted as a part thereof, unless such amendment or addition contains
its own severability clause;

§ 47-22-10. Time of taking effect
This article takes effect on the first day of July, one thousand nine hundred eighty-six, and does not apply to
misappropriations occurring prior to the effective date or to misappropriations which began prior to the
effective date and continue past the effective date.
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West Virginia
W. Va. Code Ann. §§ 47-22-1 - 47-22-10
Uniform Trade Secrets Act
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Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 134.90(1) Definitions
Preamble and
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty In this section, unless context requires otherwise:
Means
to maintain secrecy, or espionage through electronic or other means;
(a) “Improper means” includes espionage, theft, bribery, misrepresentation and breach or inducement of a
breach of duty to maintain secrecy, or espionage through electronic or other means.

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 134.90(2) Misappropriation
Codified as actionable conduct rather than a definition

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

"Misappropriation" means: No person, including the state, may misappropriate or threaten to
misappropriate a trade secret by doing any of the following:
(a) Acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or Acquiring the trade secret of another by means which the person
knows or has reason to know constitute improper means.
(b)Disclosure or use of a trade secret of another without express or implied consent by a person who
Disclosing or using without express or implied consent a trade secret of another if the person did any of the
following:
1. Used improper means to acquire knowledge of the trade secret.
2. At the time of disclosure or use, knew or had reason to know that he or she obtained knowledge of the
trade secret through any of the following means:
a. Derived Deriving it from or through a person who utilized improper means to acquire it.
b. Acquired Acquiring it under circumstances giving rise to a duty to maintain its secrecy or limit its use.
c. Derived Deriving it from or through a person who owed a duty to the person seeking relief to maintain
its secrecy or limit its use.
d. Before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired Acquiring it by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint Wis. Stat. Ann. § 990.01(26)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
“Person” means a natural person, corporation, business trust, estate, trust, includes all partnerships,
associations joint venture, government, governmental subdivision or agency, or any other legal or
commercial entity and bodies politic or corporate.

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 134.90(1)(c)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 134.90(1)(b)
(b) “Readily ascertainable” information does not include information accessible through a license agreement
or by an employee under a confidentiality agreement with his or her employer.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com
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Injunctive
Relief

Wisconsin
Wis. Stat. Ann. § 134.90
Uniform Trade Secrets Act

Uniform Trade Secrets Act

(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 134.90(3) Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
(a) Actual or threatened misappropriation may be enjoined. 1. A court may grant an injunction against a
derived from the misappropriation.
person who violates sub. (2). Chapter 813 governs any temporary or interlocutory injunction or ex parte
restraining order in an action under this section, except that no court may issue such an injunction or
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
restraining order unless the complainant makes an application which includes a description of each alleged
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
trade secret in sufficient detail to inform the party to be enjoined or restrained of the nature of the
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring complaint against that party or, if the court so orders, includes written disclosure of the trade secret. The
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
complainant shall serve this application upon the party to be enjoined or restrained at the time the motion
for the injunction is made or the restraining order is served, whichever is earlier.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.
2. Except as provided in subd. 3, upon application to the court, the court shall terminate an injunction
when a trade secret ceases to exist. but, the injunction may be continued
3. The court may continue an injunction for a reasonable period of time to eliminate commercial
advantage which the person who violated sub. (2) otherwise would be derived from the misappropriation
derive from the violation.
(b) In exceptional circumstances, an injunction granted under par. (a) may condition future use of a trade
secret by the person who violated sub. (2) upon payment of a reasonable royalty by that person to the owner
of the trade secret for no longer than the period of time for which use could be prohibited the court may
enjoin or restrain the use of the trade secret under par. (a). Exceptional circumstances include, but are not
limited to, a material and prejudicial change of position, prior to acquiring knowledge or reason to know of
misappropriation a violation of sub. (2), that renders an injunction inequitable.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

(c) In appropriate circumstances, the court may order affirmative acts to protect a trade secret.
§ 134.90(4) Damages.
Substantively identical to UTSA but for:
(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
reason to know of a violation of sub. (2) renders a monetary recovery inequitable, a court may award
damages to the complainant for a violation of sub. (2). A court may award damages in addition to, or in lieu
of, injunctive relief under sub. (3). Damages may include both the actual loss caused by the violation and
unjust enrichment caused by the violation that is not taken into account in computing actual loss. Damages
may be measured exclusively by the imposition of liability for a reasonable royalty for a violation of sub. (2)
if the complainant cannot by any other method of measurement prove an amount of damages which
exceeds the reasonable royalty.
(b) If a violation of sub. (2) is willful and malicious, the court may award punitive damages in an amount not
exceeding twice any award under par. (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 134.90(4)(c)
Substantively identical to UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 134.90(5) Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by Wis. Stat. Ann. § 893.51(2). Action for wrongful taking of personal property
the exercise of reasonable diligence should have been discovered.
Same as UTSA
For the purposes of this section, a continuing misappropriation constitutes a single claim.
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Wisconsin
Wis. Stat. Ann. § 134.90
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

§ 134.90(6) Effect on other laws
Substantively identical to UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 134.90(7) Uniformity of application and construction

Severability

Wis. Stat. Ann. § 990.001. Construction of laws; rules for

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
respect to the subject of this [Act] among states enacting it. This section shall be applied and construed to
make uniform the law relating to misappropriation of trade secrets among states enacting substantially
identical laws.

(11) Severability. The provisions of the statutes are severable. The provisions of any session law are
severable. If any provision of the statutes or of a session law is invalid, or if the application of either to any
person or circumstance is invalid, such invalidity shall not affect other provisions or applications which can be
given effect without the invalid provision or application.

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
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Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
Boston, MA 02110
617-500-8670
rbeck@beckreed.com

Page 200 of 204
Current as of 8/8/18

Trade Secrets Acts

© 2016-2018 Beck Reed Riden
All Rights Reserved

Not Intended As Legal Advice

Compared to the UTSA
Fed/State

Wyoming
Wyo. Stat. Ann. 1977 §§ 40-24-101 - 40-24-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act

UTSA Version 1985 version
Adopted

1985

Definition:
As used in this [Act], unless the context requires otherwise:
§ 40-24-101(a)(i)
Preamble and
Same as UTSA
Improper
(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty
Means
to maintain secrecy, or espionage through electronic or other means;

Definition:
Misappropriation

(2) "Misappropriation" means:

§ 40-24-101(b)(ii)
Same as UTSA

(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret
was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade
secret and that knowledge of it had been acquired by accident or mistake.

Definition:
Person

(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint § 40-24-101(a)(iii)
venture, government, governmental subdivision or agency, or any other legal or commercial entity.
Same as UTSA

Definition:
Trade Secret

(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method,
technique, or process, that:

§ 40-24-101(a)(iv)
Same as UTSA

(i) derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Definitions
Not in UTSA

§ 40-24-101(a)(v)
“This act” means W.S. 40-24-101 through 40-24-110.

Russell Beck
Beck Reed Riden LLP
155 Federal Street, Suite 1302
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rbeck@beckreed.com
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Injunctive
Relief

Wyoming
Wyo. Stat. Ann. 1977 §§ 40-24-101 - 40-24-110
Uniform Trade Secrets Act

Uniform Trade Secrets Act
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall § 40-24-102. Injunctive relief
be terminated when the trade secret has ceased to exist, but the injunction may be continued for an
Same as UTSA
additional reasonable period of time in order to eliminate commercial advantage that otherwise would be
derived from the misappropriation.
(b) In exceptional circumstances, an injunction may condition future use upon payment of a reasonable
royalty for no longer than the period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial change of position prior to acquiring
knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(c) In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court order.

Damages

(a) Except to the extent that a material and prejudicial change of position prior to acquiring knowledge or
§ 40-24-103. Damages
reason to know of misappropriation renders a monetary recovery inequitable, a complainant is entitled to
Same as UTSA
recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation
and the unjust enrichment caused by misappropriation that is not taken into account in computing actual
loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure
or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court may award exemplary damages in an amount
not exceeding twice any award made under subsection (a).

Attorney's
Fees

If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or
resisted in bad faith, or (iii) willful and malicious misappropriation exists, the court may award reasonable
attorney's fees to the prevailing party.

§ 40-24-104. Attorney’s fees
Same as UTSA

Preservation
of Secrecy

In an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable
means, which may include granting protective orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering any person involved in the litigation not to
disclose an alleged trade secret without prior court approval.

§ 40-24-105. Preservation of secrecy
Same as UTSA

Statute of
Limitations

An action for misappropriation must be brought within 3 years after the misappropriation is discovered or by § 40-24-106. Statute of limitations
the exercise of reasonable diligence should have been discovered.
An action for misappropriation must be brought within three (3) four (4) years after the misappropriation is
For the purposes of this section, a continuing misappropriation constitutes a single claim.
discovered or by the exercise of reasonable diligence should have been discovered. For the purposes of this
section, a continuing misappropriation constitutes a single claim.
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Uniform Trade Secrets Act
(a) Except as provided in subsection (b), this [Act] displaces conflicting tort, restitutionary, and other law of
this State providing civil remedies for misappropriation of a trade secret.

Wyoming
Wyo. Stat. Ann. 1977 §§ 40-24-101 - 40-24-110
Uniform Trade Secrets Act
§ 40-24-107. Effect on other law
Same as UTSA

(b) This [Act] does not affect:
(1) contractual remedies, whether or not based upon misappropriation of a trade secret;
(2) other civil remedies that are not based upon misappropriation of a trade secret; or
(3) criminal remedies, whether or not based upon misappropriation of a trade secret.

Uniformity of This [Act] shall be applied and construed to effectuate its general purpose to make uniform the law with
Application
respect to the subject of this [Act] among states enacting it.
and
Construction

§ 40-24-108. Uniformity of application and construction
Same as UTSA

Severability

Wyo. Stat. Ann. § 8-1-103. Rules of construction for statutes

If any provision of this [Act] or its application to any person or circumstances is held invalid, the invalidity
does not affect other provisions or applications of the [Act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [Act] are severable.
In lieu of adopting this provision, a majority of states have existing general severability statutes. For these
states the statute is provided without annotation and the cell is marked yellow.

(viii) If any provision of any act enacted by the Wyoming legislature or its application to any person or
circumstance is held invalid, the invalidity does not affect other provisions or applications of the act which
can be given effect without the invalid provision or application, and to this end the provisions of any such act
are severable;

For those states that allow general severability through case law, citation is provided to a case that
summarizes the existing law and the cell is marked red.

Additions or This [Act] takes effect on _______________, and does not apply to misappropriation occurring prior to the
Notes
effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
Including
also does not apply to the continuing misappropriation that occurs after the effective date.
"Time of
Taking Effect"
where
provided in
statutory text.

Russell Beck
Beck Reed Riden LLP
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617-500-8670
rbeck@beckreed.com

§ 40-24-110. Time of taking effect
This act does not apply to misappropriation occurring prior to July 1, 2006. With respect to a continuing
misappropriation that began prior to July 1, 2006, the act does not apply to the continuing misappropriation
that occurs after July 1, 2006.
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Additions II

In General and
Unless
Otherwise
Specified

• Green cells denote UTSA 1985 version.
• White cells indicate that the respective provision is equivalent to the amended 1985 UTSA. While the exact wording and formatting
may differ, there is no material substantive difference. Where a statutory provision is marked as "Same as UTSA" minor textual or
formatting differences may exist. Where these differences are more pronounced, but still do not present substantive distinctions from
the UTSA, the cells are marked "Substantively identical to UTSA."
• Yellow cells indicate that the respective provision is a substantively modified version of the UTSA. In practice some of these
modifications may ultimately be insignificant. In other cases, the substantive differences require attention. Language in the yellow cells
is annotated to indicate how it varies from the 1985 UTSA, though non-substantive and minor variations may not be annotated.
• Red cells indicate that the respective provision does not exist or otherwise is significantly different from the UTSA. These provisions are
generally not annotated. Cells are marked red where no state law provision has been identified that corresponds to a particular UTSA
section. Cells reserved for additional information are also marked red.
• Some states have omitted specific UTSA provisions from their version, as the provision would be redundant of existing state law.
Applicable state statute or citation is in most instances provided above.
Annotations:
•Underlined text is language that has been included in a state's statute, but does not exist in the UTSA. Text that is stricken through is
language included within the UTSA that a state has omitted from its statute.
• Annotations are primarily intended to denote substantive, rather than textual, differences. As such, some small differences in phrasing,
punctuation, and formatting have not been noted. In some cases, where identified, annotations are entirely substantive and indicate
only where a state’s provision differs in meaning from a corresponding provision in the UTSA.
• All annotations compare the state's language to the amended 1985 UTSA. However, a number of states have adopted the original
1979 UTSA, but not its later amendments. These states will have significant differences in their "Injunctive Relief," "Damages," and
"Effect on Other Law" sections (in particular).
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