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Re: Written testimony concerning House Bill 5386 (“Mass Wins”)
Dear Chair Finegold, Chair Fiola, Vice Chairs, and Members of the Committee:

Thank you for the opportunity to submit written testimony concerning House Bill 5386,
An Act relative to Massachusetts winning global investment, talent, and innovation (“Mass
Wins”).

I testified before this Committee on May 19, 2026, in connection with Sections 96 and 97
of Mass Wins. This written submission supplements my oral testimony and is intended to assist
the Committee in evaluating the legal and practical implications of the proposed amendments to
the Massachusetts Noncompetition Agreement Act (the “MNAA”), G.L. c. 149, § 24L.

At its core, the issue presented by the proposed amendments is not whether noncompetes
should exist in Massachusetts; the Legislature already resolved that question through the MNAA.
Rather, the question is whether Massachusetts should continue permitting flexible consideration
structures or instead move toward a regime in which statutory garden leave becomes the only
viable option.

That distinction matters. The current framework permits employers to provide a variety
of compensation and incentive arrangements associated with noncompetition agreements,
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including equity grants, signing bonuses, retention incentives, promotions, specialized training,
and other forms of consideration. The proposed amendments risk eliminating that flexibility,
which will harm employees and employers alike — especially in the context of startups, small
businesses, and financially constrained companies, which are typically unable to absorb the cost
of mandatory garden leave.

My testimony is divided into five topics:

Background for my testimony.

How noncompetes function in practice.

“Other mutually-agreed upon consideration” was a feature, not a bug.
Key considerations and unintended consequences of Mass Wins.
Alternative modifications of the MNAA to advance the balance
already achieved by the Legislature.

NAEWD =

DISCUSSION
1. BACKGROUND FOR MY TESTIMONY

I am a founding partner of the Boston law firm, Beck Reed Riden LLP, and past
President of the Boston Bar Foundation. I also created and teach the course, Trade Secrets and
Restrictive Covenants at Boston University School of Law.

I have practiced law for over 35 years, representing both employees and employers in
restrictive covenant and trade secret matters across the country. While noncompetes have often
been overused and abused — and I am no fan of them — I share the Legislature’s view, reflected in
the MNAA, that properly regulated noncompetes serve an important purpose in many instances.

I had the privilege of working closely with former Representative Lori Ehrlich and
Senator Will Brownsberger throughout the decade-long legislative process, helping to draft the
core statutory framework and language that ultimately became the MNAA. I also worked
alongside Governor Deval Patrick’s administration regarding the Massachusetts Uniform Trade
Secrets Act (“MUTSA”) and its deliberate intersection with emerging noncompete policy,
ultimately reflected in the MNAA, when both were adopted together. In addition, I participated
in the White House’s working-group discussions that led to President Obama’s 2016 Call to
Action on noncompetes.!

' https://obamawhitehouse.archives.gov/sites/default/files/competition/noncompetes-calltoaction-

final.pdf.
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In addition, I am the author of the books, Negotiating, Drafting, and Enforcing
Noncompetition Agreements and Related Restrictive Covenants (6th ed., MCLE, Inc. 2021),?
created and maintain the widely used and cited 50 State Noncompete Survey® (the first of its
kind), and produced my firm’s Ten Minute Trade Secret Training™ series of videos* (helping
individuals comply with their confidentiality obligations and restrictive covenants). I also
monitor and report on changes in noncompete and trade secrets laws nationwide, which I report
on my blog, Fair Competition Law.’> My work is and has been heavily relied upon by academics,
policy makers, and the press.

My perspective is therefore informed both by litigation experience and by substantial
involvement in the drafting and development of the current Massachusetts framework.

11. HOW NONCOMPETES FUNCTION IN PRACTICE

Noncompetition agreements (colloquially referred to as “noncompetes”) are post-
employment restrictions designed to protect limited categories of legitimate business interests,
principally trade secrets, confidential business information, and customer relationships (called
“goodwill”’). While noncompetes can arise in many contexts, the focus of the Committee is on
noncompetes used between employers and employees, and accordingly, my testimony is focused
exclusively on those.

Noncompetition agreements — when used appropriately — are a critical tool to prevent the
harm caused by the exfiltration of trade secrets and other confidential information. They also are
critical to preventing the correlative inbound contamination of a new employer’s existing
information and work product. And, by serving as a bright-line prohibition, they prevent new
employment relationships that create the very real threat of disclosure of confidential information
in violation of trade secret laws and confidentiality obligations. Similarly, noncompetes are an
important tool for employers to maintain and transition customer relationships developed by the
company through the work it pays its employees to perform. Where customer relationships can
easily be lost to departing employees and brought to a competitor without the associated costs to

http://www.mcle.org/product/catalog/code/2150503B05. (I also was the co-editor, along with my
paralegal, of a 50-state book on noncompetes published by the Practising Law Institute (PLI), titled
Noncompete Agreements and Related Restrictive Covenants, available at
https://www.pli.edu/catalog/publications/treatise/noncompete-agreements-and-related-restrictive-
covenants/457891#details.

https://www.beckreedriden.com/50-state-noncompete-chart-2/.

https://beckreedriden.com/ten-minute-trade-secret-training-videos/.

https://www.faircompetitionlaw.com.
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acquire those customers, noncompetes serve a particularly important function.® In this regard, the
noncompete allows time for other employees to develop (and benefit from) new relationships
with the customers.

However, unlike ordinary contracts, noncompetes are heavily regulated. Under both
Massachusetts common law and the MNAA, they are enforceable only if they are reasonable in
duration, geography, and scope, and only if necessary to protect recognized legitimate business
interests (i.e., the protection of the employer’s trade secrets, other confidential business
information, and goodwill with customers).

To balance the interests of employees and employers, the MNAA imposed substantial
employee protections, including:

e prohibiting noncompetes for nonexempt employees (i.e., employees
classified by the Fair Labor Standards Act as nonexempt) and several

other categories of workers;

e requiring advance notice that a noncompete would be a requirement of
employment’;

e requiring express notice of the right to consult counsel;

In that regard, noncompetes prevent not only affirmative customer solicitation, but the more
undetectable and insidious subtle customer solicitation that might otherwise occur.

Importantly, advance notice that a noncompete will be required is believed to have significant
potential benefits beyond the obvious fairness implications. Research suggests that employees who
receive advance notice of a noncompete experience improved labor-market outcomes, including
higher earnings, increased training opportunities, and greater job satisfaction. Whatever one’s broader
policy views concerning noncompetes, advance notice and transparency appear beneficial to
employees and employers alike. As Professor Matt Marx (https://business.cornell.edu/faculty-
research/faculty/mtm8&3/) observed concerning advance notice requirements like those adopted by the
MNAA, “[i]f it were the case that workers made fully informed decisions about signing a non-
compete and could negotiate higher compensation in exchange for doing so, these agreements could
be valuable for both workers and firms.” Matt Marx & Ryan Nunn, The Chilling Effect of Non-
Compete Agreements (May 20, 2018) (emphasis added), available at https://econofact.org/the-
chilling-effect-of-non-compete-agreements. Other research concerning advance notice requirements
is consistent with that observation. See Evan Starr, J.J. Prescott & Norman Bishara, Noncompete
Agreements in the U.S. Labor Force (rev. Apr. 5, 2023), available at
https://papers.ssrn.com/sol3/papers.cfm?abstract id=2625714 (finding higher earnings, more training
opportunities, increased information sharing, and greater job satisfaction among employees receiving
advance notice of noncompetes).
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¢ limiting the duration to one year absent employee misconduct;

e requiring that noncompetes are supported by consideration, which must
be specifically identified and “fair and reasonable” for existing
employees®; and

e codifying judicial review for reasonableness.’

With these requirements, the MNAA significantly reduced the possibility of surprise or
coercion and ensured that employees are affirmatively compensated for a noncompete — though
not necessarily during the restricted period. Under the current regime, the compensation
arrangements overall can be far more valuable to the employee than garden leave during the
noncompete period. At the same time, the MNAA reflects the Legislature’s determination that
carefully regulated noncompetes can coexist with employee mobility and advancement, allowing
employees to advance in their careers while protecting employers’ legitimate business interests.

I11. “OTHER MUTUALLY-AGREED UPON CONSIDERATION” WAS A FEATURE, NOT A BUG

The central premise underlying the proposed amendments appears to be that the MNAA’s
option of supporting a noncompete with “other mutually-agreed upon consideration” was an
unintended loophole. It was not. Rather, it was the result of an exhaustive, decade-long process
of negotiation and compromise culminating in a delicate balance between the interests of
Massachusetts employees and those of their employers.

Under current law, the Legislature intentionally adopted a framework permitting either:
(1) a statutory “garden leave clause” or (2) “other mutually-agreed upon consideration.” That
compromise was critical to the enactment of the MNAA. The flexibility associated with “other
mutually-agreed upon consideration” was not an accident in drafting. It was a deliberate policy

The concern about consideration was manifold. (See below for the concern about requiring garden
leave or something equivalent or greater.) Ultimately, the concern that predominated was that existing
law permitted noncompetes to be given mid-employment with nothing more than continued
employment. That unfairness was remedied, recognizing that at the commencement of employment,
employees can evaluate the offer in total, including the impact on the offer of having restrictions
placed on competitive post-employment conduct.

In considering enforcement of noncompetes, courts assess not only the reasonableness of the restraint
as applied to the employee, but also balance the impact of the restraint on the employee against the
employer’s legitimate business interests under the unique facts and circumstances presented. This
allows courts to make the type of individualized, case-specific assessment that legislation simply
cannot provide.
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choice intended to preserve flexibility while simultaneously imposing substantial transparency
and procedural safeguards.'®

The current framework recognizes that consideration can take many forms, including
signing bonuses, equity grants, retention incentives, promotions, specialized training, and other
valuable benefits. Further, in many industries and companies — especially among startups and
emerging companies — those forms of consideration are often more realistic and more valuable
than garden leave.

Yet, the likely effect of the proposed amendments would be to make statutory garden
leave the only practical option, effectively forcing employers to abandon the flexibility the
Legislature deliberately built into the MNAA. Requiring the parties to negotiate “other mutually-
agreed upon consideration” only at the end of the employment relationship ignores the practical
realities of employee departures. By that point, the parties’ interests typically diverge, and
negotiations are often impossible or complicated by changes of circumstances (e.g., the
employee has already accepted a new job or is subject to a short deadline to do so), distrust,
anger, and the prospect of litigation. As a practical matter, the vast majority of employers and
employees will not reach agreement under those circumstances. As a consequence, employees
would not receive greater overall compensation; they would instead likely have fewer flexible
compensation arrangements and potentially lower overall compensation. And similarly,
employers would lose options and associated protections that the Legislature recognized were
important when it carefully crafted and passed the MNAA.

IV. KEY CONSIDERATIONS AND UNINTENDED CONSEQUENCES OF MASS WINS

The MNAA created one of the more employee-protective noncompete frameworks in the
country. Before substantially altering that framework, I respectfully identify several practical
considerations that I believe warrant careful attention.!!

First, many companies currently rely on alternative forms of negotiated consideration
including equity, options, long term incentive awards, bonuses, advancement opportunities, and
other (frequently significant) forms of compensation, that may become economically impractical

1" The decision to allow a choice between garden leave or “other mutually-agreed upon consideration”

untethered to garden leave was probably the most hotly debated issue in the statute’s final years and
reflects a hard-fought compromise. Indeed, proposals substantially similar to the Governor’s proposed
amendments were considered during the legislative process and were rejected. That requirement was
one of the key reasons the MNAA failed to pass in 2016.

""" To the extent it would help the Committee, I can provide greater detail, extensive back-up materials,

and additional considerations that the Committee may consider pertinent.
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if statutory garden leave becomes the only realistic option.

Second, the proposed amendments would disproportionately affect startups, small
businesses, and financially constrained companies.!? While large, established companies may be
able to absorb the cost of statutory garden leave, many smaller companies cannot — especially
during the term of the restriction. Indeed, small businesses are frequently formed with the
personal life savings of the owner, and many of these small companies (as well as many thinly
capitalized companies and start-ups) will be unable to survive the loss of the comparatively
inexpensive (yet potentially very valuable), protections provided by noncompetes. The proposed
amendments would, among other negative impacts, disproportionately harm start-ups and small
businesses that cannot afford to pay it.!?

Third, reducing flexibility in this area may inadvertently reduce or eliminate employee
access to various compensation structures that currently provide meaningful value in exchange
for reasonable post-employment restrictions. For example, things like options, incentive bonuses,
promotions, specialized training, and other forms of mid-employment consideration (frequently
given in exchange for the employee’s agreement to comply with a noncompete) would by
definition not be usable at the conclusion of employment. Whether employers would provide the
same type of consideration in the full amount without knowing they receive the protections
afforded by a noncompete is something to at least be investigated, before those opportunities are
potentially taken away from employees.

Fourth, reducing flexibility in the use of noncompetes may encourage substitution effects
rather than increased employee compensation and mobility. Employers frequently respond to
additional restrictions by relying more heavily on trade secret litigation and other restrictive
covenants at the conclusion of the employment relationship. This is, in my experience, a

12" Small businesses and start-ups will also be the most adversely impacted insofar as they often have

few or only one trade secret or key customer relationships that form the basis of their value, but
cannot afford costly litigation when their trusted employees leave for competitors or are lured away
by larger companies that can easily misuse the trade secret(s) or customer relationship(s) in ways that
may not be detectable until it is too late. During the hearings on the MNAA, the Legislature heard
many small companies raise these concerns.

3 It also reflects that consideration can take many forms, including some portion of the compensation

for the job, equity grants, bonuses, promotions, and other benefits conferred on the employees. But
whatever the consideration given to an existing employee, it must be fair and reasonable. G.L. c. 149,
§ 24L(b)(ii).
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common phenomenon in California,'* where noncompetes are broadly prohibited. In practice,
that approach is often more expensive, more disruptive, more costly, and more difficult for
employees and employers to navigate. Narrowly tailored noncompetes tend to eliminate many of
those risks by providing greater clarity concerning post-employment competitive conduct and
reducing the need for emergency trade secret litigation.

V. ALTERNATIVE MODIFICATIONS OF THE MNAA TO ADVANCE THE BALANCE
ALREADY ACHIEVED BY THE LEGISLATURE

If the Committee determines that changes to the MNAA are warranted, there are more
targeted modifications that could further the dual goals of employee protection while preserving
flexibility and the consideration structure intentionally adopted in 2018.

The following are a few examples:

e Allowing courts to impose financial penalties for objectively
unreasonable, overly broad noncompetes and bad-faith enforcement
efforts.

e Clarifying that “springing noncompetes” must be stated expressly in the
agreement. The MNAA currently permits courts, in appropriate
circumstances, to impose a noncompete as a remedy for violations of
other restrictive covenants or obligations where the employer chose to
rely initially on narrower protections, such as nonsolicitation, no-recruit,
or confidentiality agreements. This approach encourages reduced reliance
on noncompetes while recognizing that violations of those narrower
restrictions may not be discovered until substantial harm has occurred.
Requiring disclosure of that possibility in the agreement would enhance
transparency without materially altering the statute’s existing balance.

¢ Clarifying that the employer-signature requirement is intended to ensure
an enforceable agreement, including where consideration may involve
equity or compensation provided through a parent or affiliated entity.
This is an ambiguity in the MNAA currently pending before the Supreme
Judicial Court.

4 See California Trade Secrets Litigation Supplants Noncompete Litigation, available at

https://faircompetitionlaw.com/2017/06/25/california-trade-secrets-litigation-supplants-noncompete-
litigation/.
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These types of targeted reforms would improve clarity and reduce abuse without
materially altering the balance established by the MNAA. !5

Again, thank you for the opportunity to provide this testimony concerning this important
and fraught issue. I would be happy to provide any additional information or assistance that may
be helpful to the Committee.

ly submitted,

Ruassell Beck

!5 If any amendments are made, the Committee may want to take the opportunity to fix a typographical

error in the consideration section — specifically, the misplacement of the hyphen in “other mutually-
agreed upon consideration.” That phrase should have been written as “other mutually agreed-upon
consideration.”



